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EDI TH H. JONES, Chief Judge:”

Terrell M Cark pled guilty to stealing a firearmfrom
a licensed dealer in violation of 18 U S.C. 88 924(m, (c)(1)(A),
and was sentenced, after an upward departure, to 240 nonths in
prison. Cark now appeals his sentence, arguing that the district
court erred in finding he commtted an additional robbery by a
preponderance of the evidence, denying his notion to recuse, and
i nposi ng an unreasonabl e sentence. Finding noreversible error, we

AFFI RM

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5.4.



| . BACKGROUND

In June 2004, Terrell Cark pled guilty to the Novenber
2003 robbery of the 183 Pawn Shop (“183 robbery”) near Fort Wbrth,
Texas, inviolation of 18 U.S.C. 8§ 924(m, (c)(1)(A. Prior to his
guilty plea, Cark entered into a cooperation agreenent with the
governnent, pursuant to U S.S.G 8§ 1B1.8, in which he agreed to
di scl ose his know edge of crines commtted by hinself and others.
During interviews with authorities, Clark admtted that he robbed
the Al varado Pawn Shop (“Al varado robbery”) in Alvarado, Texas in
August 2003.

At Cark’s sentencing for the 183 robbery in Cctober
2004, the district court found by a preponderance of the evidence
that Cark commtted the Alvarado robbery. Even though the
governnent believed it did not have enough information to reach
this conclusion without C ark’s adm ssion during the cooperation
interviews, the court overruled Cark’s and the governnent’s
objections to its consideration of the firearns stolen in that
r obbery.

In determning Cark’s sentence, the court started with
a base offense | evel of eighteen and added six |evels pursuant to
US S G 8 2K2.1(b)(1)(C because Cark and his associ ates had
taken twenty-eight firearns in both the Al varado and 183 robberi es.
After maki ng other guidelines adjustnents, the guideline sentence

range was 154-171 nonths. The governnent requested a downward



departure for Clark’s cooperation, but the court upwardly departed
fromthe guideline range and i nposed a sentence of 240 nonths. In
reaching the 240-nonth sentence, the court asserted that it had
actually departed downward from the guideline range of 454-471
nmont hs C ark woul d have faced had he been convicted of the Al varado
robbery. After Cark appeal ed and the governnent noved to vacate
the sentence, this court, in a brief opinion, vacated Cdark’'s

sentence and remanded for resentencing. United States v. dark

132 F. App’ x 529 (5th Cr. 2005) (unpublished).

On August 30, 2005, two days before resentencing, Cark
moved to recuse Judge McBryde, but the court denied the notion and
rei nposed the 240-nonth sentence. The court based this decision on
an expanded record of information regarding the Al varado robbery
t hat the governnent provided, including twelve new exhibits. This
i nformati on had been part of the governnent’s file before the first
sentencing but was previously not furnished to the court.
Excl udi ng C ark’s adm ssion during his cooperation interviews, the
district court again found by a preponderance of the evidence that
Clark had commtted the Al varado robbery. d ark now appeal s.

1. STANDARD OF REVI EW

“Factual bases for sentencing need only be shown by a

preponderance of the evidence and are reviewed for clear error.”

United States v. Froman, 355 F.3d 882, 893 n.10 (5th Gr. 2004);

see also United States v. Shacklett, 921 F.2d 580, 584 (5th Cr.




1991). “I'n order to satisfy this clear error test all that is
necessary is that the finding be plausible in |ight of the record

as a whole.” United States v. Edwards, 303 F. 3d 606, 645 (5th Cr

2002). After United States v. Booker, 543 U. S. 220, 125 S. Ct. 738

(2005), this court reviews a defendant’s sentence, including an

upward departure, for reasonabl eness. United States v. Mares,
402 F. 3d 511, 519-20 (5th Gr. 2005). Moreover, this court reviews
“the district court’s decision to depart upwardly and the extent of

t hat departure for abuse of discretion.” United States v. Zuniga-

Peralta, 442 F.3d 345, 347 (5th G r. 2006).
[11. DI SCUSSI ON

A. Al varado Robbery
Clark initially contends that, excluding his adm ssion
during a protected cooperation interview, there was insufficient
evi dence that he conmtted the Al varado robbery. Sentencing courts
are prohibited fromusing self-incrimnating information provided
pursuant to a cooperation agreenent in determning the guideline

range. U. S.S.G § 1Bl1.8(a); see also Shacklett, 921 F.2d at 582.

However, the court may use information “known to the governnent
prior to entering into the cooperation agreenent.” US S G

8§ 1B1.8(b)(1); see also United States v. Betancourt, 422 F.3d 240,

247 (5th Gr. 2005); United States v. Marsh, 963 F.2d 72, 74 (5th

Gr. 1992).



Considering the evidence as a whole, and excluding
Clark’s adm ssion during the cooperation interview, the district
court did not clearly err in finding by a preponderance of the
evidence that Clark commtted the Al varado robbery. |Investigators
noted that the 183 and Al varado robberies were simlar, and victins
identified Clark as a potential suspect in the Al varado robbery.
Mor eover, C ark possessed firearns fromthe Al varado robbery in his
house, and, of the three Al varado robbery suspects, Cark was the
only one to whom itens taken in the Alvarado robbery had been
traced. Finally, dark transferred a gun fromthe Al varado robbery
to an associ ate, and he planned a robbery around the tine that the
Al varado robbery occurred. The district court’s upward departure
based on the Alvarado robbery was not clear error. See, e.q.,

United States v. Reveles, 190 F.3d 678, 685 (5th Cr. 1999) (no

clear error in finding that all shipnents contained nmarijuana);

United States v. Boutte, 13 F.3d 855, 860 (5th Cir. 1994) (no clear

error in finding that defendant was organi zer or | eader).
B. Judicial Recusal
Clark next contends that the district court abused its
discretion by denying his notion to recuse from resentencing
because the court “went to great pains” to discredit the testinony
of the governnent’s agent. He al so suggests that the court’s bias
is evidenced by its inposition of a |l esser sentence on Clark’s co-

defendant. This court reviews the denial of a notion to disqualify



under 28 U.S.C. § 455 for abuse of discretion. See Sensl ey v.

Allbritton, 385 F.3d 591, 598 (5th Gr. 2004).

Section 455(a) requires that “[alJny . . . judge . . . of
the United States shall disqualify hinself in any proceeding in
which his inpartiality m ght reasonably be questioned.” W have
interpreted this statute “to require recusal if a reasonable
person, knowing all of the facts, would harbor doubts concerning
the judge's inpartiality.” Sensley, 385 F.3d at 599 (citing

Liljeberg v. Health Serv. Acquisition Corp., 486 U S. 847, 860-61

108 S. . 2194, 2203 (1988)). However, the Suprenme Court noted in

Liteky v. United States, 510 U. S. 540, 555, 114 S. . 1147, 1157

(1994), that “judicial rulings alone alnbst never constitute a

valid basis for a bias or partiality notion.” See _also United

States v. Mzell, 88 F.3d 288, 300 (5th Cr. 1996) (noting that the

“grounds for recusal that Mzell asserts consist of judicial
rulings which the district judge was required to nake”) (enphasis
in original).

We cannot review argunents that Cark raises for the

first time on appeal. See Andrade v. Chojnacki, 338 F.3d 448, 454

(5th Gr. 2003) (“[r]equests for recusal raised for the first tine
on appeal are generally rejected as untinely”) (citing Sanford,
157 F. 3d at 988-89). dark argued before the district court that
the nmotion to recuse should be granted because the court had
previously used i nformati on protected by the cooperati on agreenent
at his first sentencing. He abandons this argunent on appeal and

6



asserts two new grounds for recusal. As we noted in Andrade, O ark
rai ses these new argunents after an adverse judgnent and for the
first tinme on appeal. See 338 F.3d at 459. These argunents w ||
not be consi dered.

But even if we enploy plain-error review*“for the sake of
argunent,” see id. at 459 n.4, Cark’s contentions are neritless.
He conpl ains of judicial decisions that the court was required to
make and which are insufficient to question the court’s

inpartiality. See Mzell, 88 F.3d at 300; see also United States

v. Landerman, 109 F.3d 1053, 1066 (5th Gr. 1997) (“[T]he judge’s

rulings should constitute grounds for appeal, not for recusal.”).
There is no evidence that Judge MBryde relied upon know edge
acquired outside the judicial proceedings or displayed a
“deepseated aninosity” toward Clark that rendered “fair judgnent

i npossible.” See Liteky, 510 U. S. at 556, 114 S. . at 1158.

C. Reasonabl eness

Cl ark next chal | enges t he reasonabl eness of his 240-nonth
sentence when conpared to the 192-nonth sentence his co-def endant
received. C ark concedes that the district court took i nto account
the sentencing factors in 18 U S.C. § 3553(a) and recogni zed the
sentencing disparity, yet he argues that the district court failed
to consider the factor of disparity in 8 3553(a)(6).

The district court adequately explained that its reasons

for increasing Cark’s sentence above the guideline range were



grounded in the factors articulated in 18 U S.C. § 3553(a). See

Zuni ga-Peralta, 442 F.3d at 347-49. The court addressed the

disparity between the two sentences by stating that it had
di sbelieved Clark’s testinony at Rhodes’s trial that Rhodes had
participated in the Alvarado robbery, but it had found by a
preponderance of the evidence that Clark participated in the

Al varado robbery. Cf. United States v. Smth, 440 F.3d 704, 709

(5th Cr. 2006); United States v. Candia, 454 F.3d 468, 477 (5th

Cr. 2006). Wether or not this court would have issued the sane
sentence, we cannot conclude that it was unreasonabl e.
D. Sentencing Error

Rel yi ng upon Apprendi v. New Jersey, 530 U. S. 466, 120 S.

Ct. 2348 (2000), dark argues that the district court erred by
increasing his sentence based upon facts not included in the
indictment and not proven to a jury beyond a reasonabl e doubt.

Clark’s argunent is foreclosed by United States v. Mares, 402 F. 3d

511, 519 (5th Gr. 2005). Finally, Cdark argues that his sentence
on remand exceeded the maxi mum authorized sentence under the

Sent enci ng GQui del i nes before United States v. Booker, 543 U. S. 220,

125 S. &. 738 (2005), in violation of the Ex Post Facto C ause.

This argunent has been rejected by United States v. Scroggins,

411 F. 3d 572, 575 (5th Gr. 2005).

V. CONCLUSI ON



For the reasons stated above, CCark's sentence is

AFF| RMED.



