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PER CURI AM *

Having entered a conditional guilty plea to two counts of
possessi on of an unregistered firearmand one count of possession
of a firearmin furtherance of a drug-trafficking crinme, Gegory
Gonzal es was sentenced to 308 nonths in prison. He challenges his
convi ction and sentence. The Governnent concedes reversible error
for part of the sentence. CONVICTI ON AFFI RVED;, SENTENCE AFFI RVED
| N PART AND VACATED I N PART; REMANDED FOR RESENTENCI NG

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



I n February 2005, Fort Worth, Texas, Police Oficers, wthout
announci ng their presence, executed a search warrant at Chri stopher
Gonzal es’ hone. He was suspected of drug trafficking. H's half-
brot her, appell ant G egory Gonzal es (Gonzal es) was al so there. As
O ficers entered, they observed Christopher Gonzal es diving toward
a firearm To prevent his gaining possession of the weapon, an
Oficer struck him with a firearm resulting in a cut on his
f or ehead. The apartnent was searched and Oficers retrieved
nunmerous firearns and two pipe bonbs. Chri st opher Gonzal es and
Gonzal es were both arrested.

Chri stopher Gonzales was transported to a hospital for
treatnent for his injuries; Gonzales, to the |ocal Bureau of
Al cohol, Tobacco, Firearns, and Explosives (ATF) office for
gquestioning. ATF Agents read Gonzal es his Mranda rights, which he
subsequent |y wai ved. He described to ATF Agents his involvenent in
a drug-trafficking schenme with Christopher Gonzal es and provided a
handwitten statenent. According to Agents, at no tinme during the
interview did Gonzal es inquire about Christopher Gonzales’ well -
bei ng or exhibit any concern about his brother’s condition.

In February 2005, Gonzales was indicted with Christopher
Gonzal es. That May, Gonzal es noved to exclude his oral and witten
statenents to Agents, claimng they were a product of coercion by
t hem he alleged he was traumatized after seeing Christopher

Gonzal es struck; and, therefore, nmade the statenents out of fear.



At a joint suppression hearing on 5 My 2005 for both
brot hers, ATF Agents testified to the circunstances surrounding the
search of Christopher Gonzales’ apartnent and the extent of his
i njuries. They cl ainmed Christopher Gonzales was struck by the
Agents as he reached for a firearm According to Agents, after the
brothers were arrested, Christopher Gonzal es was attended to by ATF
medi cs and was transported to the hospital for stitches; he did not
| ose consciousness and was nentally alert. Agents also testified
that, when interviewed, GConzales: admtted he had been to the
apartnent nunerous tines where he hel ped his brother sell drugs;
was aware of the presence of firearns in the apartnent; and di d not
appear concerned about Christopher Gonzales’ well-being during
questioning. Neither brother testified at the suppression heari ng.

At the end of the hearing, the district court deni ed Gonzal es’
suppression notion, finding: the Governnent did not engage in
“coercion or inappropriate persuasion”, causing Gonzales to give
the statenents; they were “knowingly, willingly, and voluntarily
made and were done so at a tine when [ Gonzal es] had full possession
of his facilities and knew exactly what he was doi ng”.

At his rearrai gnment on 13 May 2005, Gonzal es pleaded guilty
to two counts of possession of an wunregistered firearm in
violation of 26 U . S.C. 8 5861(d), and one count of possession of a
firearmin furtherance of a drug-trafficking crine, in violation of

18 U.S.C. 88 924(c)(1)(A) and (B)(i). In doing so, he reserved the



right to appeal the denial of his suppression notion. The basis
for CGonzales’ plea was provided in a factual resunme, signed by
Gonzales on 10 May; articulated by the Governnent at his
rearrai gnnent; and verbally agreed to then by Gonzales. (I'n
addition to his agreeing to the factual basis and his statenents to
the Agents, by a 30 June 2005 letter to the prosecutor, Gonzal es
admtted his crines and expressed renorse.)

On 26 August 2005, after acquiring new counsel, Gonzales
testified at Christopher Gonzal es’ sentencing hearing. Contrary to
t he above-descri bed factual resune and his previous statenents to
Agents, Gonzal es cl ai ned: the day the police arrived at the
apartnent was the first tine he had been there; he had never seen
any drugs or drug paraphernalia there; the only firearmhe saw was
the revol ver on the bed at the tine the police entered; he had |ied
in his handwitten statenent because the ATF Agents told himto and
he was fearful of being hit Iike Christopher Gonzal es had been; and
he had lied under oath during the rearrai gnment when he stated the
factual resune was conplete and true. Accordi ngly, Gonzal es’
Presentence Investigation Report (PSR) was anended, reconmendi ng
both renoving an acceptance-of-responsibility adjustnent and
enhanci ng his base-offense | evel for obstruction of justice.

I n Sept enber 2005, Gonzal es noved to withdraw his guilty plea,
contending his disavowal of his factual resune at Christopher

Gonzal es’ sentencing hearing called into question whether his plea



was supported by a factual basis. He alleged he had intended to
file the notion earlier, but his first attorney had tal ked hi mout
of it.

The district court heard argunents on the plea-wthdrawa
motion at the outset of Gonzales’ sentencing hearing on 14
Sept enber 2005 and found the statenents contained in the factual
basis, and made by Gonzal es during rearrai gnment, were true. The
district court noted CGonzales’ signed factual resune and found,
despite Gonzales’ recent recantation, there was no reasonable
question regarding his guilt. (Christopher Gonzales testified at
the hearing and disavowed Gonzales’ involvenent in any illicit
activities.) Accordingly, the court denied Gonzales’ notion to
w thdraw his guilty plea.

At the sentencing portion of the hearing, the district court
deni ed Gonzal es’ counsel’s attenpt to nake new, oral objections to
the PSR, in addition to witten objections previously submtted.
Gonzal es was sentenced, inter alia: to two concurrent 188-nonth
sentences for the two possessi on-of -an-unregi stered-firearmcounts;
and for possession of a firearm in furtherance of a drug-
trafficking crime, to 120-nonths’ inprisonnent, to be served
consecutive to his 188-nonth sentences, resulting in 308-nonths’

i npri sonnent .



Gonzales clains the district court erred by: denying his
nmotion to suppress his statenents to the ATF Agents; denying his
motion to withdraw his guilty plea; not allowi ng himat sentencing
to make new objections to the PSR, and sentencing himto a term of
i nprisonment greater than the statutory maxi mum for possession of
an unregistered firearm

A

Concerning the notion to suppress, Gonzal es mai ntains he was
traumati zed by seeing his brother hit during the arrest; and
therefore, fearful of his well-being, he gave an involuntary
conf essi on. As noted, he did not testify at the suppression
hearing. Accordingly, no direct evidence supports this contention.
Instead, to rebut testinony by wtnesses at the suppression
hearing, he relies in part on his testinony at Christopher
Gonzal es’ subsequent sentenci ng hearing.

The standard for determ ni ng whet her a confession is voluntary
is whether, under the totality of the circunstances, the statenent
is a product of the accused’'s “free and rational choice”. United
States v. O nelas-Rodriguez, 12 F.3d 1339, 1347 (5th G r. 1994)
(internal citations and quotations omtted). A district court’s
findings of fact for a suppression hearing are reviewed for clear

error; its conclusions of |aw, de novo. E.g., United States v.
Cardenas, 9 F.3d 1139, 1147 (5th Gr. 1993). Afinding is clearly

erroneous only when the reviewng court is left with a “definite
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and firmconviction that a m stake has been commtted’. Anderson
v. City of Bessener Cty, 470 U S. 564, 573 (1985) (quoting United
States v. United States GypsumCo., 333 U. S. 364, 395 (1948)). The
evidence is reviewed in the |ight nost favorable to the prevailing
party in district court. Cardenas, 9 F.3d at 1147. O course,
deference is accorded the district court’s credibility
determnations. See United States v. Restrepo, 994 F.2d 173, 183
(5th Gr. 1993) (holding that, on appeal, court nust give credence
to the credibility choices and findings of fact of the district
court); United States v. Tellez, 11 F.3d 530, 532 (5th Cr. 1993)
(“The district court’s ruling to deny the suppressi on notion should
be upheld if there is any reasonable view of the evidence to
support it.”)(internal citations and quotations omtted).

As di scussed supra, during the suppression hearing, the court
heard testinony that Christopher Gonzal es received a cut above his
eye and was taken to the hospital for treatnent after an O ficer
struck himas he dove for a firearm Gonzal es did not indicate any
concern or inquire about his brother’s condition before, during, or
after the intervieww th the ATF Agents, nor does Gonzal es contend
ot herwi se. Accordingly, the district court determ ned: Gonzales
was advi sed of his Mranda rights and know ngly wai ved t hem he did
not ask to speak wth an attorney; and his statenent was not the
product of threats or coercion. See Onelas-Rodriguez, 12 F. 3d at

1348 (upholding voluntariness of confession of defendant who
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W t nessed co-defendant hit several tinmes in elevator by |aw
enforcenent officials because confession took place several hours
after incident and defendant was not threatened for refusing to
conf ess). The district court did not clearly err in finding
Gonzal es’ statenent voluntary. (To the extent (Gonzal es seeks to
rely on his testinony at Christopher Gonzal es’ sentenci ng hearing,
and al though the district court took judicial notice of it, no
transcript of that testinony was included in the record on appeal .
I n any event, such testinony could not be considered for our ruling
on the earlier decision to deny the suppression notion, especially
inthe light of the court’s having then heard testinony.)
B

Concerning the district court’s denying his notion to withdraw
his guilty plea, Gonzales contends: because he repudiated the
factual resune, the plea does not have a factual basis on which to
stand; and the district court incorrectly applied the below
described Carr factors. A district court may permt wthdrawal of
a guilty plea before a defendant is sentenced if the defendant
shows “any fair and just reason”. Feb. R CRM P. 11(d)(2)(B). On
the other hand, there is no absolute right to withdraw a guilty
plea. United States v. Grant, 117 F. 3d 788, 789 (5th Cr. 1997).
The denial of a notion to withdraw a guilty plea is reviewed for

abuse of discretion. | d.



I n deciding whether denial of the w thdrawal nption was an
abuse of discretion, this court, under United States v. Carr, 740
F.2d 339, 343-44 (5th Gr. 1984), “traditionally considers seven
rel evant factors: (1) whether the defendant asserted his i nnocence,
(2) whether w thdrawal woul d prejudice the governnent, (3) whether
t he def endant delayed in filing the wthdrawal notion, (4) whether
w t hdrawal woul d inconvenience the court, (5) whether adequate
assi stance of counsel was available, (6) whether the plea was
knowi ng and voluntary, and (7) whether w thdrawal would waste
judicial resources”. Grant, 117 F.3d at 789. No single factor
mandates a particular result; instead, the court makes its
determ nation based on the totality of the circunstances. United
States v. Badger, 925 F.2d 101, 104 (5th Gr. 1991).

Regarding the Carr factors, the district court thoroughly
exam ned whet her the plea was nade knowi ngly and voluntarily. The
court noted: it went over the elenments of each of the offenses
wth Gonzales at his rearraignnment and was told by himthat each
was present in the case; Gonzales signed the factual resune,
attesting the factual basis for the plea was true and correct; it
carefully “interrogated’” Gonzal es to determ ne whet her the pl ea was
made voluntarily; and the factual resunme was read aloud, and
Gonzal es assured the court it was correct. Gonzal es’ open
pronouncenent in court carried special weight; it is well

established that “[s]olemn declarations in open court carry a

-9-



strong presunption of verity”. Blackledge v. Allison, 431 U S. 63,
74 (1977). The district court found “no reasonabl e question that
can be raised at this time concerning [Gonzales’] guilt”. It also
not ed: Gonzal es had been represented by conpetent counsel, a
findi ng not contested by Gonzal es; and a trial woul d waste judici al
resour ces.

The court adequately reviewed the Carr factors. CGonzal es
fails to show an abuse of discretion. See Badger, 925 F. 2d at 104.
2.

Along this line, Gonzales’ claimthat his repudiation of the
factual resune invalidates his plea because it now has no factua
basis on which to stand is without nerit. The district court, as
a finder of fact, determned the initial guilty plea was credible,
after hearing the testinony and observi ng Gonzal es’ deneanor. See
Carr, 740 F.3d at 345; see also United States v. Pologruto, 914
F.2d 67, 70 (5th Cr. 1990) (“Credibility choices lie within the
province of the trier-of-fact.”)

C.

Gonzal es next contests the district court’s refusing, at the
sentencing hearing, to allow his oral (new) objections to the
anended PSR As discussed supra, the PSR had been anended after
Gonzal es’ recantation at his brother’s sentencing.

Because Gonzal es’ new obj ecti ons were outside Federal Rule of

Crimnal Procedure 32(f)(1)’'s 14-day w ndow, they were untinely.
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Under Rule 32(i)(l1)(D), the district court has discretionary
authority to entertain untinely objections to the PSR “for good
cause”. Not permtting such untinely objections is reviewed for an
abuse of discretion. United States v. Chung, 261 F.3d 536, 538
(5th Gr. 2001).

Though Gonzel es’ counsel did not specify his new objections at
the sentencing hearing, he stated they centered around Gonzal es’
repudi ation of facts contained in the factual resunme. (Nor does
Gonzal es detail his desired objections in his brief on appeal.)
Gonzal es’ objections to the PSR s factual basis had been already
exam ned by the district court at the sentencing hearing when it
heard argunents on the guilty-pl ea-w thdrawal notion; at that tine,
the court ruled Gonzal es’ new version of events was not credible.
Because the district court throughly covered these issues
previously, it did not abuse its discretion in denying the new,
oral objections to the PSR

D.

Finally, Gonzales contends the district court erred by
sentencing him to a term of inprisonnent greater than the
statutory-nmaxi mumten-year termfor possession of an unregistered
firearm The legality of a crimnal sentence is reviewed de novo.
United States v. Otlieb, 274 F.3d 871, 879 (5th Cr. 2001).
Because Gonzales did not raise this issue in district court

however, we review only for plain error. FED. R CRMm P. 52(b)
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Under plain-error review, Gonzales nust show a clear or obvious
error affected his substantial rights. E.g., United States v.
Castillo, 386 F.3d 632, 636 (5th Cr. 2004). “I'f [these]
conditions are net, an appellate court may then exercise its
discretion to notice a forfeited error, but only if ... the error
seriously affects the fairness, integrity, or public reputation of
judicial proceedings.” United States v. Cotton, 535 U S. 625, 631
(2002) (internal citations and quotations omtted).

Possession of an unregistered firearm carries a statutory-
maxi mum sentence of ten-years’ inprisonnment. 26 U.S.C. § 5871
(“Any person who [is convicted of possessing an unregistered
firearm ... shall, upon conviction, ... be inprisoned not nore
than ten years”). The district court, however, sentenced Gonzal es
to concurrent terns of 188 nonths for the two unregi stered-firearm
counts.

As the Governnent states, a sentence which exceeds the
statutory maximum is an illegal sentence, its inposition
constituting reversible plain error and nandating vacatur and
resentencing. Accordingly, the sentences as to counts one and two
are vacated and this matter remanded for resentencing on those
counts.

L1,
For the foregoing reasons, Gonzal es’ conviction is AFFI RVED,

the sentence as to count three, concerning 8 924(c), is AFFI RVED,
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and, as to counts one and two, VACATED; and this matter i s REMANDED
for resentencing consistent wth this opinion.

CONVI CTI ON AFFI RVED;, SENTENCE AFFI RMED | N PART AND
VACATED I N PART; REMANDED FOR RESENTENCI NG
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