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Peter Martin Bernard, Texas prisoner # 581959, appeals the
dism ssal of his pro se, in forma pauperis (IFP) 42 U S. C. § 1983
conplaint as frivolous and for failure to state a claimfor which
relief can be granted. 1In his conplaint, he alleged that in July
2000, the defendants planted a shank in his cell in retaliation
for his filing a grievance agai nst Branni gan regarding
Branni gan’ s nonconpliance with the prison guard dress code.

Federal courts apply state personal-injury limtations

periods to actions brought under 8§ 1983. Burrell v. Newsone,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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883 F.2d 416, 418 (5th GCr. 1989). The applicable Texas

limtations period is two years. Ali_v. Higgs, 892 F.2d 438,

439 (5th Gir. 1990).

There is no dispute that Bernard’ s clai maccrued, at the
|atest, on July 11, 2000, when he was released fromsolitary
confinenent. Thus, his conplaint should have been filed on or
before July 11, 2002. Although Bernard' s first 8§ 1983 conpl ai nt
alleging the sane claimwas filed before the expiration of the
limtations period, because the conplaint was di sm ssed w thout
prejudice for failure to pay the filing fee, it had no tolling

effect. See Lanbert v. United States, 44 F.3d 296, 298 (5th Cr

1995). Thus, Bernard’'s current 8 1983 conplaint filed in 2005 is
untinely. W affirmthe judgnment of the district court on this

basis. Sojourner T v. Edwards, 974 F.2d 27, 30 (5th Gr. 1992).

The district court’s dismssal of Bernard’ s conplaint as
frivolous and for failure to state a claimcounts as a strike

under 28 U . S.C. 8 1915(g). See Adepegba v. Hammons, 103 F. 3d

383, 387 (5th CGr. 1996). Bernard accunul ated one previ ous

strike in Bernard v. Tong, No. 2:97-CV-0368 (N.D. Tex. Sept. 8,

1998). Bernard is cautioned that if he accunul ates three
strikes, he wll not be allowed to proceed IFP in any civil
action or appeal filed while he is incarcerated or detained in
any facility unless he is under inmm nent danger of serious
physical injury. See 8§ 1915(g).
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