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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
SANTOS CUETO PARRA, al so known as Jose Santos Mral es, al so known
as Santos Cueyo, also known as Santos Cueto Parva, al so known as

Angel Rodri guez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:04-CR-129-ALL-Y

Before JONES, W ENER, and DeMOSS, Circuit Judges.
PER CURI AM *

Sant os Cuet o- Parra has appeal ed the sentence i nposed
followng entry of his guilty plea to count 1 of an indictnent
charging himwith illegal re-entry follow ng deportation. Cueto
chal  enges the constitutionality of 8 U S.C. 8§ 1326(b)’s
treatnment of prior felony and aggravated fel ony convictions as
sentencing factors rather than elenents of the offense that nust

be proved beyond a reasonable doubt in Iight of Apprendi v. New

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Jersey, 530 U S. 466 (2000). Cueto’s argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

See United States v. Garza-lLopez, 410 F. 3d 268, 276 (5th Gr.),

cert. denied, 126 S. C. 298 (2005).

Cueto contends that the district court commtted reversible
plain error by inposing the 16-1evel enhancenent under U S. S G
8§ 2L1.2(b)(1)(A) (i), based on his prior state conviction for
possession of heroin for sale. “Under the categorical approach

set forth in Taylor v. United States, 495 U S. 575, 602 (1990), a

district court looks to the elenents of a prior offense, rather
than to the facts underlying the conviction, when classifying a

prior offense for sentence enhancenent purposes.” Garza-Lopez,

410 F.3d at 273 (parallel citations to Taylor omtted).

In the present case, the record reflects that the district
court relied on the presentence report in inposing the 16-1|evel
enhancenent. The probation officer reported that, prior to
deportation, Cueto had been convicted of a drug trafficking
offense in state court. That is, Cueto was convicted in case
nunber 97F09448 of possession of heroin for sale. The probation
officer’s determ nation that the offense involved drug
trafficking was apparently based on her review of the offense
report only.

Because the district court’s inposition of the 16-1evel
enhancenent was based on a review of the underlying facts of the

predi cate offense only, the district court plainly erred. See
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id. at 273-75. In Grza, we held that such error inplicated a
defendant’ s substantial rights and, accordingly, was reversible.
Id. at 275. Accordingly, the sentence nust be VACATED and the
case REMANDED FOR RESENTENCI NG

VACATED AND REMANDED FOR RESENTENCI NG



