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PER CURI AM !

Plaintiff-Appellant Valencia Mansker appeals the district
court’s order granting the notion of Defendant-Appellee OCak Farns
Dairy to enforce a settlenent agreenent. Because we find no

error in the district court’s order, we affirm

! Pursuant to 5THCIR R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH CI R
R 47.5. 4.



In 2003, Mansker filed a claim alleging sex discrimnation

agai nst Oak Farns. On Septenber 1, 2004, during a break in

Mansker’s deposition, Oak Farms counsel, Jennifer Youpa and
Jason Dugas, approached Mansker’s counsel, R chard Howard, to
di scuss the possibility of settling the |awsuit. Al t hough

Mansker was present in Howard' s offices, where the deposition and
negoti ations took place, she did not sit in on the negotiations
t hensel ves. Counsel for both sides negotiated for several hours,
eventually reaching an apparent agreenent. Howard | ater
testified that he was authorized to negotiate and enter a
settlenment on Mansker’s behal f. Counsel for both sides agreed
that Dugas would nenorialize the terns of the agreenent and

forward the draft to Howar d.

On Septenber 13, 2004, two weeks after the conclusion of
negotiations and apparent agreenent on the terns of the
settlenent, Howard notified Dugas that Mansker had experienced,
in his words, “a change of heart” regarding the settlenent. I n
the intervening two weeks between the negotiations and Howard’' s
notification to Dugas, Mansker sent a letter to Howard indicating
that “the [agreed confidential settlenent anount] that you all

were tal king about was unacceptable.” Mansker now argues that



Howard had not kept her apprised of the negotiations, that she
had not authorized himto settle for a specific anount, and that

she was not aware that a settlenent had even been reached.

Foll ow ng Howard's notification to Dugas, Oak Farns filed
its Mdtion to Enforce the settlenent agreenent, and asked that
the court award it attorneys’ fees incurred in preparing the
not i on. The <court held an evidentiary hearing and heard
testinony from both parties and counsel. The court heard first
from Youpa, Dugas, and Earl Jones, Ill, the Vice President of Qak
Farm s |egal departnent. The court then heard testinony from
Mansker, who was first examned by Youpa and allowed an
opportunity to tell her version of the events, and then cross-
exam ned by Youpa. Fol | ow ng Mansker’s testinony, the court
sought testinony from Howard. Recogni zing the potential
conflict, the court explained the difficulty to Mansker, and
requested Mansker’s consent to Howard s testinony. Mansker
agr eed. After Howard' s testinony, the court allowed Mansker an

addi tional opportunity to testify.

Based on its assessnent of the evidence and the credibility
of the wtnesses, the district concluded that Howard had been
authorized to negotiate and enter a settlenent agreenent, and

that Mansker had initially agreed to the settlenent. The court



therefore granted OCak Farmis notion to enforce the settlenent

agreenent, but denied its request for attorneys’ fees.

On appeal, Mansker does not challenge, at |east not
directly, the district court’s factual conclusion that she
authorized Howard to negotiate and enter the settlenent
agreenent . | nstead, Mansker argues that she was denied due
process because (1) she was not given the opportunity to obtain
new counsel before Howard testified at the evidentiary hearing,
and (2) she was not given an opportunity to cross-exam ne Howard

after he testified.?

The record fails to disclose that Mansker ever raised the
i ssue of Howard’s disqualification or desire for new counsel at
any tinme in the district court, nor does it appear that she
objected to the | ack of cross-exam nation of Howard. |ndeed, the
district court specifically addressed the potential conflict in

Howard’s testinony, and Mansker assented to Howard taking the

2 Mansker’s briefing on appeal is less than clear. For
exanple, in addition to the two argunents recounted above,
Mansker also lists as an issue on appeal whether she was
deni ed due process when the district court exam ned Howar d.
However, we can di scern no such argunent actually nmade in her
brief. Although pro se briefs are liberally construed, even
pro se litigants nust brief argunents to preserve them Yohey
v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).




st and. Thus, Mansker has waived both clains. It is well
established that “[t]o avoid being waived, an argunent nust be
raised to such a degree that the trial court may rule on it.”

Chanberlain v. United States, 401 F.3d 335, 337 n.7 (5th CGr.

2005). “[l]ssues raised for the first tinme on appeal ‘are not
reviewable by this court wunless they involve purely |Iegal
questions and failure to consider them would result in manifest

injustice.’” Varnado v. Lynaugh, 920 F.2d 320, 321 (5th Cr.

1991) (quoting U.S. v. Garcia-Pillado, 898 F.2d 36, 39 (5th Gr.

1990)). We are not convinced that in this situation our failure

to consider these clains wll result in any “manifest injustice.”
L1l

Cak Farns cross-appeals from the district court’s order,
arguing that the court erred in failing to award it its
attorneys’ fees incurred in relation to the notion to enforce the
settlenent agreenent. The decision of +the district court
regarding the award or denial of attorney’'s fees shall not be
di sturbed absent a clear finding of abuse of discretion. EEQCC v.

Tarrant Distrib., Inc., 750 F.2d 1249, 1250 (5th Cr. 1984). W

percei ve no such abuse of discretion in this case.



Mansker has waived her clains regarding Howard s testinony
at the evidentiary hearing, and the district court did not abuse
its discretion in denying OGak Farns its attorneys’ fees.

Therefore, the order of the district court is:

AFFI RVED.



