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Derrick Frazier, a Texas inmate, was convicted of capital
murder and sentenced to death. Frazier seeks a certificate of
appeal ability (COA) to appeal the district court’s denial of his
application for federal habeas relief. After considering that
request, this court denies a COA

Background of Frazier’s Conplaints

The indi ctnment against Frazier charged himw th comnmtting

"Pursuant to 5TH QRoUT RULE 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



capital nurder under five different theories: The first
paragraph alleged that Frazier nurdered Betsy Nutt and Cody Nutt
during the sane crimnal transaction; the second paragraph
al l eged that Frazier nurdered Betsy Nutt in the course of robbing
her; the third paragraph alleged that Frazier nurdered Cody Nutt
in the course of robbing Betsy Nutt; the fourth paragraph all eged
that Frazier nmurdered Betsy Nutt in the course of burglarizing
the home of Ron Lucich; and the fifth paragraph all eged that
Frazier murdered Cody Nutt in the course of burglarizing Lucich’s
hone.

On direct appeal, the Texas Court of Crim nal Appeals
summari zed the evidence of Frazier’'s guilt as foll ows:

M chael Brown testified that, on the evening of
June 25, 1997, he drove [Frazier] and Jernmai ne Herron
to the Lucich honme, which was |ocated approxi mately ten
mles fromRefugio in the country. [Frazier] and
Herron had been inside the place before and knew where
guns were kept. In the car, [Frazier] and Herron
di scussed the plan for stealing the guns. The plan was
that they would quickly retrieve the guns and kill
anyone in the hone. However, before they could enter
the Lucich hone, the lights came on. As a result, the
three nmen drove away fromthe scene before comrencing a
burglary. The next norning, Brown drove [Frazier] and
Herron back to the Lucich hone, dropped them off, and
drove away.

In his videotaped confession, [Frazier] narrated
the followi ng set of events occurring that norning.
After burglarizing the Lucich honme, [Frazier] and
Herron took a pistol and went to the Nutt residence.
Hi ding the pistol, the two nen approached Betsy Nutt,
and Herron conversed with her. After this
conversation, Betsy offered to take [Frazier] and
Herron to Refugio. The three of thementered Betsy’s
pi ckup truck, but, as she started the engine, Betsy
realized she had forgotten her nobile phone. She
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turned off the engine and went back inside her hone to
retrieve the phone. Wile Betsy was in her hone,
Herron told [Frazier] that “I’mgoing to do ‘em now,”
which [Frazier] took to nean that Herron was going to
kill the honme’s occupants. [Frazier] responded, “It’s
your business.” Wen Betsy cane back to her truck and
started the engine, Herron told her that he needed to
use the bathroom Betsy told himthat he could go

i nside and do so, and Herron entered the Nutt

resi dence. Soon afterwards, Herron returned fromthe
residence and told Betsy that she had a tel ephone call.
Betsy exited the truck and entered her honme, with

[ Frazier] followng her. Once inside the Nutt hone,
Herron pointed the pistol at Betsy and told her not to
move. Hearing the commotion, Cody Nutt [(Betsy' s son)]
cane into the room occupied by [Frazier], Herron, and
Betsy. Then Herron shot Cody with the pistol. After
shooting Cody, Herron handed the gun to [Frazier] and
told [Frazier] to shoot Betsy. Although he did not
want to do it, [Frazier] shot Betsy twice. Both shots
hit Betsy in the head. The first shot was fromsix to
seven feet away while the second shot occurred when

[ Frazier] was standing over Betsy with the gun two or
three feet away fromher. Then Herron set the house on
fire, and Herron and [Frazier] drove away in Betsy’s
truck.!?

According to Brown’s testinony, Herron |ater

called Brown on the tel ephone. During their

conversation, Herron told Brown that he (Herron) had

killed a lady and a little boy. However, at a later

date, when Brown and Herron were in jail, Herron told

Brown that [Frazier] was the one who shot both persons.
Upon hearing this evidence, the jury returned a guilty verdict.
After the State presented its puni shnent evidence, the jury
answered the three special punishnent issues in the affirmative.

Accordingly, the trial court inposed the death penalty.

1'n his confession, Frazier explained that after he and
Herron shot Betsy and Cody, they drove back to the Lucich
residence in Betsy’'s truck, gathered up the property they had
collected earlier, set fire to the Lucich residence, and then
drove back to Refugio in Betsy's truck.
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The Texas Court of Crimnal Appeals affirnmed Frazier’s
conviction. That court |later denied Frazier’'s state habeas
application. Subsequently, the district court denied Frazier’s
federal habeas application and his request for a COA  Frazier
has asked this court for a COA on two issues.

Standard for Qobtaining a COA

To obtain a COA, Frazier nust make “a substantial show ng of
the denial of a constitutional right.”?2 To make this show ng,
Frazier nust denonstrate that “reasonable jurists could debate
whet her (or, for that matter, agree that) the petition should
have been resolved in a different manner or that the issues
presented were adequate to deserve encouragenent to proceed
further.”® \Where the district court denied relief on the nerits,
rather than on procedural grounds, Frazier “nust denonstrate that
reasonable jurists would find the district court’s assessnent of
the constitutional clains debatable or wong.”* Were the
district court denied relief on a procedural ground, Frazier nust
show reasonable jurists would find it debatabl e whether the
petition states a valid claimof the denial of a constitutional

right and that reasonable jurists would find it debatabl e whet her

228 U.S.C. 8§ 2253(c)(2); see MIller-El v. Cockrell, 537 U.S.
322, 336 (2003); Slack v. MDaniel, 529 U S. 473, 483 (2000).

SMIler-El, 537 U S. at 336 (quoting Slack, 529 U S. at
484) .

‘Sl ack, 529 U.S. at 484.



the court was correct in its procedural ruling.?®

In determ ning whether to grant a COA, this court’s
examnation is limted to a threshold inquiry into the underlying
nerit of Frazier’'s claim® “This threshold inquiry does not
require full consideration of the factual or |egal bases adduced
in support of the claims.”’” Instead, this court’s determ nation
is based on “an overview of the clains in the habeas petition and
a general assessnent of their nerits.”® “Any doubt regarding
whether to grant a COA is resolved in favor of the petitioner
and the severity of the penalty may be considered in making this
determ nation.”?®

Frazier’s Conplaint About the Jury Charge

Frazier contends that he was deni ed due process because the
state trial judge conbined the five theories alleged in the
indictnment into a single subm ssion for the jury. The trial
judge submtted the theories to the jury in a disjunctive nmanner.
The jury returned a general verdict of “Quilty of capital mnurder
as charged in the indictnent.” Frazier nmaintains that the jury

charge permtted the jury to find himguilty w thout unani nously

° d.

SMIller-El, 537 U S at 336.

d. at 337.

8 d.

M niel v. Cockrell, 339 F.3d 331, 336 (5th Gr. 2003).
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believing himguilty on a single theory.

Frazier first conpl ained about the jury charge in his state
habeas petition. The state habeas judge determ ned that
Frazier’s trial attorney failed to object to the jury charge and
concl uded that Frazier had waived any error. The Texas Court of
Crim nal Appeals then denied Frazier’s application based on the
state habeas judge’'s findings of fact and concl usions of |aw
Four of the justices of the court, however, dissented fromthe
denial of Frazier’s application. The dissenting justices
observed that the court had in the past recogni zed that charge
error of constitutional dinension was cognizable in a habeas
proceedi ng. 1°

Frazier raised the claimagain in his application for
federal habeas relief. The district court determ ned that the
operation of state |aw barred federal consideration of the claim
The court further determ ned that Frazier had failed to
denonstrate cause for his procedural default or that failing to
consider the claimwould result in a fundanental m scarriage of
justice. Frazier seeks a COA to challenge the district court’s
resolution of his claim Frazier argues that reasonable jurists
woul d di sagree with the district court’s conclusion that the
state court adjudication of his claimwas not contrary to or an

unr easonabl e application of federal law. He nmaintains that the

PEx Parte Derrick Frazier, 67 S.W3d 189, 190 (Tex. Crim
App. 2001) (Holland, J., dissenting).
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di ssenting opinion in his state habeas case denbnstrates that
reasonabl e jurists would di sagree about the resolution of his
claim

The scope of federal habeas reviewis |imted in part by the
doctrine of procedural default.? “Procedural default exists
where . . . a state court clearly and expressly bases its
dismssal of a claimon a state procedural rule, and that
procedural rule provides an independent and adequate ground for
the dismssal. . . .” To be adequate, a state procedural rule
must be strictly or regularly followed by the state court; that
is, it nmust be “strictly or regularly applied evenhandedly to the
vast majority of simlar clains.”’® Were a petitioner contends
a state procedural rule is not strictly or regularly foll owed, he
must show “that the state has failed to apply the procedural bar
rule to clains identical or simlar to those raised by the
petitioner himself.”* |f he does not make this showing, a
procedural default exists and “the petitioner is deened to have
forfeited his federal habeas claim™”?®®

The “Texas cont enporaneous objection rule, upon which the

1Bl edsue v. Johnson, 188 F.3d 250, 254 (5th Cir. 1999).
12B| edsue, 188 F.3d at 254.

BAnmps v. Scott, 61 F.3d 333, 339 (5th Cr. 1995).

14St okes v. Anderson, 123 F.3d 858, 860 (5th Cir. 1997).

15B| edsue, 188 F.3d at 254.



state court relied in this case, is an adequate and i ndependent
state ground that procedurally bars federal habeas review "1
Under that rule, “a petitioner is deened to have wai ved any error
by failing to raise an objection.”'” Here, there is no question
that Frazier’s trial attorney failed to object to the jury

charge. Although Frazier does not specifically address the issue
of procedural default, he at |east suggests that the dissent from
the denial of his state habeas application indicates that the
Texas cont enpor aneous objection rule is not strictly or regularly
applied. This court has determ ned ot herw se, observing that the
Texas Court of Crimnal Appeals “strictly or regularly enforces

t he cont enporaneous objection rule.”®® Al though the dissenting
justices insisted that the rule is not absolute, Texas
jurisprudence nmakes it clear that the failure to object to a
purported charge error precludes review in a habeas proceeding

unl ess the petitioner denonstrates that the charge error “in

light of the trial as a whole, so infected the procedure that the

applicant was denied a fair and inpartial trial.”!® Yet the

Cotton v. Cockrell, 343 F.3d 746, 754 (5th Cir. 2003).
Y"Hal ey v. Cockrell, 306 F.3d 257, 262 n.8 (5th Cr. 2002).

8Anps, 61 F.3d at 342; see Rogers v. Scott, 70 F.3d 340
(5th Gr. 1995) (determ ning that Texas courts have not applied
t he cont enporaneous objection rule erratically or
i nconsi stently).

Ex Parte Mal donado, 688 S.W2d (Tex. Crim App. 1985); see
Ex parte Col eman, 599 S. W2d 305, 306 (Tex. Crim App. 1978)
(requiring habeas applicant to denonstrate that “*the ailing
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dissenting justices identified no cases where a petitioner net

t hat burden and only one case where the court reviewed

unobj ected-to charge error on habeas review ?2° This court
identified only two habeas proceedi ngs where an internedi ate
court of appeals reviewed unobjected-to charge error.?

Al t hough it appears that two Texas courts have revi enwed

unobj ected-to charge error in a habeas proceedi ng, “an occasi onal

act of grace by a state court in excusing or disregarding a state

instruction by itself so infected the entire trial that the
resulting conviction violates due process’”) (quoting Cupp V.
Naughten, 414 U. S. 141, 147 (1973)).

20The di ssenting justices cited three habeas cases for their
proposition that the court of crimnal appeals reviews
unobj ected-to charge error in habeas cases, yet the court
revi ewed unobj ected-to charge error only one of those cases. See
Ex parte McKay, 819 S.W2d 478, 480 (Tex. Crim App. 1990)
(considering whether the trial court erred in restricting the
scope of voir dire exam nation); Ex parte Ml donado, 688 S. W 2d
at 116 (explaining that a habeas applicant nust denonstrate that
an unobj ected-to charge error infected his trial so as to deny
hima fair and inpartial trial, but determning that the
applicant failed to allege sufficient facts that would entitle
himto review and di sm ssing the application); Ex parte Col eman,
599 S.W2d at 307 (stating that jury charge error rarely rise to
constitutional error and concluding, w thout explaining why, that
t he habeas applicant failed to show that his due process right
was vi ol ated by unobjected-to jury charge error).

2lSee Jones v. State, No. 14-03-00499-CR, 2004 W. 438676, at
*2 (Tex. App. —Houston [14 Dist.] 2004, pet. ref’d) (not
desi gnated for publication) (reviewng alleged jury charge error
on wit of habeas corpus for egregi ous harmeven though the
appel l ant did not object at trial); Thacker v. State, 999 S. W 2d
56, 65 (Tex. App.—Houston [14 Dist.] 1999, pet. ref’d)
(requiring habeas applicant to prove that alleged unobjected-to
jury charge error denied her a fair and inpartial trial).
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procedural rule does not render the rule inadequate.”? Frazier
has not shown that the Texas contenporaneous objection rule does
not apply to his claim As a result, a procedural default

exi sts, and federal reviewis

precl uded unl ess Frazier can overcone his procedural bar.?

A state prisoner can overcone a procedural default by
denonstrating cause for the default and actual prejudice
resulting fromthe purported violation of federal |aw, or by
denonstrating that failing to consider the claimw Il result in a
fundamental mscarriage of justice.? To show cause for the
default, Frazier nust show that “he was inpeded by sone objective
factor external to the defense, such as governnental interference
or the reasonable unavailability of the factual basis for the
claim”? Frazier, however, has not advanced any external factor
that inpeded his attorney fromobjecting to the jury charge, and
the factual basis for Frazier’'s claimexisted at trial. Thus,
Frazi er has not shown cause for his default. Because he has not
shown cause, there is no need to determ ne whether Frazier

denonstrated actual prejudice.

2Anmps, 61 F.3d at 342; see also Bass v. Estelle, 705 F.2d
121, 122-23 (5th G r. 1983) (declining to consider an occasiona
act of grace by Texas courts as the failure to strictly or
regularly follow the state's contenporaneous objection rule).

2Col eman v. Thonpson, 501 U.S. 722, 750 (1991).

24Col eman, 501 U.S. at 750.

2McCl eskey v. Zant, 499 U.S. 467, 468 (1991).
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To denonstrate that the failure to consider his claimw |
result in a fundanmental m scarriage of justice,? Frazier nust
make a persuasive showing that he is actually innocent.?
Frazier, however, does not claimthat he is innocent or advance
any argunent about innocence. Thus, he has not shown that a
fundanental m scarriage of justice wll result.

Frazier has not shown cause for his default and has failed
to denonstrate that a fundanmental m scarriage of justice wll
result; thus, Frazier has failed to overcone his procedural bar.
Consequently, reasonable jurists would not debate the district
court’s conclusion that the procedural default bars federal
review. As a result, Frazier is not entitled to a COA on his
jury charge claim

Frazier’s Ineffective Assistance of Counsel C aim

Frazier also maintains that his trial attorney was
ineffective for failing to investigate his background and for
failing to present mtigation evidence during the puni shnent
phase of his trial. At trial, the prosecutor called several
puni shment wi tnesses who testified about Frazier’s violent
nature. Frazier’s attorney, however, did not call any w tnesses.

Frazier first conpl ained about his attorney’ s failure to

present mtigating evidence in his state habeas application. To

26Col eman, 501 U.S. at 750.
27Sawyer v. Witley, 505 U S. 333, 339-40 (1992).
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support his conplaint, Frazier presented affidavits fromhis
grandnot her and his aunt. |In those affidavits, the affiants
descri bed how Frazi er was abandoned by his nother when he was a
t eenager and how his nother died shortly thereafter. The
affiants presented Frazier as a good child who was | eft al one by
the death of his nother and who was dependent thereafter on his
aunt for support. After considering the affidavits and the trial
record, the state habeas court determ ned that Frazier’s trial
attorney actually presented the information contained in the
affidavits by cross-exam ning the state’ s puni shnent w tnesses,
and thus concluded that the attorney was not ineffective in
failing to present the mtigating evidence.

Frazi er expanded his claimin his federal habeas proceedi ng.
In the district court, Frazier argued that his trial attorney was
unreasonabl e for failing to investigate the possibility that
Frazier’s famly and friends could have provi ded evi dence that
could have resulted in a life sentence in lieu of the death
penalty. Frazier maintained that his trial attorney failed to
i nvestigate nunerous mtigating factors: beatings with a belt by
his step-father; his adaptability to prison life as evidenced by
good behavi or and obtaining a GED, his involvenent as a child in
his church and community; his reputation anong his school
teachers, school adm nistrators, and coaches; the nei ghborhood in
whi ch he was reared; whether he was a | eader or a follower; his
subst ance abuse; and potential enotional problens caused by the
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death of his nother. Frazier supported his claimwth ei ghteen
af fidavits which presented Frazier as a | oving and wel | - behaved
child who went bad only after he lost his nother. Frazier also
presented a mtigation prospectus in which a mtigation expert
opined that “there were factors present in the life of M.
Frazier which were not investigated and which m ght be shown to
be mtigating factors to the crine.”

Considering Frazier’s expanded claim the district court
observed that Frazier’'s federal claimasserts a “legal argunent
and evidentiary support that fundanentally differs fromthat
evi dence anticipated by his state clainf and determ ned that
Frazier had not exhausted his claimto the extent that it
exceeded the evidence presented in state court. As for the
exhausted portion of the claim the district court determ ned
that the state habeas court’s resolution of the clai mwas
reasonabl e based on the evidence presented to the state habeas
court. The court explained that although a reasonable attorney
maki ng a prudent investigation into Frazier’s background would
have uncovered a great deal of potentially mtigating evidence,
nothing indicated that the result of the proceedi ng woul d have
been different had the attorney presented a mtigation case.

Frazier seeks a COA to challenge the district court’s
resolution of his ineffective assistance of counsel claim In
seeking a COA, Frazier criticizes the state habeas court for not
focusi ng on the reasonabl eness of the investigation supporting

13



his trial attorney’s decision to not introduce mtigating
evidence. Frazier relies on Wggins v. Smth?® where the Suprene
Court explained that the focus in an ineffective assistance claim
is not on whether counsel should have presented a mtigation
case, but rather on whether the investigation supporting
counsel s decision not to introduce mtigating evidence was
itself reasonable.? Frazier, however, does not address the
i ssue of exhaustion, except to enphasize that the district court
struggled in reaching its determ nation. Because Wggins did not
change the requirenent that a petitioner nust exhaust his state
court renedies® or the requirenents for denonstrating
i neffective assi stance of counsel,? Frazier cannot show t hat
reasonable jurists would debate the district court’s treatnent of
his claim

First, reasonable jurists would not debate the district
court’s determnation that Frazier did not exhaust his federal

habeas claim?32 “A federal habeas petitioner nust exhaust state

28539 U. S. 510 (2003).

W ggins, 539 U S. at 522.

3028 U.S. C. § 2254(b)(1).

31strickland v. Washington, 466 U S. 668, 687 (1984).

32See Slack, 529 U.S. at 484 (requiring a petitioner who
chal | enges the district court’s determnation that a claimis
procedurally barred to show that reasonable jurists would find it
debat abl e whet her the court was correct in its procedural
ruling).

14



remedi es before he can obtain federal habeas relief.”33 To
exhaust a claimin state court, a petitioner nust fairly present
t he substance of the claimto the state court.3 A petitioner

fails to satisfy the exhaustion requirenment where he advances
in federal court an argunent based on a | egal theory distinct
fromthat relied upon in the state court.’”% He also fails to
satisfy the exhaustion requirenent if he “presents newy
di scovered evidence or other evidence not before the state courts
such as to place the case in a significantly different and
stronger evidentiary posture than it was when the state courts
considered it."3®

Here, Frazier presented an evidentiary basis for his federal
claimthat was significantly different fromthe evidence he
presented in state court. |In state court, Frazier conplai ned
about his attorney’'s failure to present a mtigation case and
contended that his attorney failed to investigate any possible
aggravating factors presented by the state. |In federal court, he
conpl ai ned about the unreasonabl eness of the investigation that

served as the basis for his attorney’ s decision not to present a

mtigation case. Although the legal theories he relied on in

BCarey v. Saffold, 536 U.S. 214, 220 (2002).
328 U.S.C. § 2254(b)(1).

W | der v. Cockrell, 274 F.3d 255, 259 (5th G r. 2001)
(citations omtted).

%Brown v. Estelle, 701 F.2d 494, 495 (5th G r. 1983).
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state court are essentially the sane theories he advanced in
federal court, Frazier presented a significantly different
evidentiary basis for his federal claim The brief affidavits he
presented in state court present Frazier as a good boy who was
abandoned by his nother and | eft dependent on his aunt for

assi stance. The eighteen affidavits supporting his federal claim
present nmuch nore. The affidavits describe a well-behaved and
sweet child who was very involved in his church and perforned
well in school, but got involved with drugs and a bad crowd after
his nother died. The affidavits describe Frazier’s poor famly
social history, unstable hone life, good school performance, and
non-vi ol ent nature. Together, the federal affidavits suggest
that Frazier’s crimnal conduct was due to bad friends, drugs, a
troubl ed and abusi ve childhood, living in the projects, a
follower’s nentality, and psychol ogical issues. This information
was not presented to the state court and places Frazier’s case in
a significantly different and stronger evidentiary posture than
it was when the state court considered it. Although a habeas
petitioner may under some circunstances present evidence that was
not presented to the state court, evidence that places his claim
“Iin asignificantly different | egal posture nust first be
presented to the state courts.”? The affidavits Frazier

presented in the district court do not nerely supplenent the

3’Ander son v. Johnson, 338 F.3d 382, 386-87 (5th Cir. 2003)
(internal quotations omtted).
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information presented to the state court; instead, they present
nunmerous mtigating factors that were not presented to the state
court. As aresult, the district court’s procedural ruling that
Frazier failed to exhaust his claimis correct. Thus, Frazier’s
claimis barred to the extent that it exceeds the evidentiary
basis presented in state court.

Second, reasonable jurists would not debate the district
court’s resolution of Frazier’s unexhausted clai m—that his
attorney was ineffective for failing to present mtigation
W tnesses. To establish ineffective assistance of counsel, a
crim nal defendant nust show that his attorney’s assistance was
deficient and that the deficiency prejudiced him?3® “To
establish deficient performance, a petitioner nust denonstrate
that counsel's representation ‘fell bel ow an objective standard
of reasonabl eness.’”3* “In any case presenting an
i neffectiveness claim the performance inquiry nust be whet her
counsel 's assi stance was reasonabl e considering all the
circunstances.”* To show prejudice, the defendant nust show a
reasonabl e probability that, absent his attorney’s error, the

jury woul d have concl uded that the bal ance of aggravating and

8strickland, 466 U. S. at 687; Hopkins v. Cockrell, 325 F.3d
579, 586 (5th Cir. 2003).

3¥See Wggins, 539 U S. at 522 (quoting Strickland, 466 U.S.
at 688).

OStrickland, 466 U.S. at 688.
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mtigating circunstances did not warrant the death sentence.*

The state habeas judge determ ned that Frazier’s attorney
was not deficient—the first part of the test for ineffective
assi stance of counsel —but the district court was troubled by the
| ack of an explanation for why the attorney failed to investigate
the possibility that famly nenbers could provide mtigation
evidence. Faced with the nunerous affidavits Frazier presented
with his federal habeas petition, the district court questioned
t he reasonabl eness of the attorney’s performance, but determ ned
that Frazier could not show that the result of his trial would
have been different even if the attorney had called mtigation
W t nesses.

Al t hough the district court resolved this claimwthout
maki ng a determ nati on about deficient performance, the state
judge’s determ nation that the attorney was not deficient was not
an unreasonabl e application of clearly established federal |aw
for determ ning whether an attorney’s perfornance was
deficient.* The trial attorney’'s cross-exam nation of state
puni shment wi tness Courtney La Font revealed that Frazier’s

nmot her had abandoned hi m when he was 15 and that his nother died

“1d. at 695.

42See Pondexter v. Dretke, 346 F.3d 142, 145 (5th G r. 2003)
(explaining that a petitioner seeking habeas relief based on
i neffective assistance of counsel nust show that the state
court’s adjudication of his claimconstitutes an unreasonabl e
application of clearly established federal |aw).
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shortly afterwards. La Font explained that his nother’s death
| eft Frazier feeling hurt, confused, and alone. She stated that
Frazier lived periodically with his father and his aunt when his
nmot her was still living and that he started using drugs. This
information is essentially the sanme information that was
presented in the affidavits of Frazier’s grandnother and aunt.
In addition, the attorney’s cross-exam nation of two ot her
state puni shnent w tnesses showed that Frazier had previously
conpl eted a boot-canp program wi t hout disciplinary action and
that Frazier earned his GED while incarcerated. This testinony
evi denced the possibility that Frazier could be incarcerated
W t hout posing a danger to others. Thus, Frazier’s trial
attorney presented mtigation evidence.
As for the second part of the test for ineffective
assi stance of counsel, reasonable jurists would not debate the
correctness of the district court’s determ nation that nothing
indicated that the result of Frazier’s trial would have been
different. The state presented several punishnent w tnesses who
testified about various violent acts commtted by Frazier. This
testinony reveal ed that Frazier was a gang nenber, robbed a man
at age 15, raped his girlfriend at age 16, commtted an
aggravated assault at age 17, was convicted for unlawfully
carrying a weapon while he was on probation at age 18, and
assaulted a 17-year-old at age 20. The state’s punishnent
evi dence indicated that Frazier engaged in repeated and
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escal ating acts of violent behavior and that efforts to
rehabilitate himfail ed.

The evi dence portrayed Frazier as a violent person who poses
a danger to others. Yet nothing in either the affidavits
presented to the state court—er even in the plethora of
affidavits presented to the federal court, were they, contrary to
this opinion, to be considered—suggests that the jury would have
considered a |ife sentence in lieu of the death penalty. As the
district court observed, “[t]he instability of Frazier’s
chil dhood and his good nature as a youth, when conpared to the
violent |life he chose to live and failed to reform would not
call for a reasonable probability of a different result.” Thus,
no reasonabl e probability exists that, had Frazier’s attorney
call ed Frazier’s grandnother and aunt as mtigati on wtnesses,
the jury would have returned a |life sentence.

Frazi er has not denonstrated that reasonable jurists would
debate the correctness of the district court’s resolution of his
claim As aresult, he is not entitled to a COA on his
i neffective assistance of counsel claim

Concl usi on

Because Frazi er has not shown that reasonable jurists would
debate the district court’s resolution of his clains, the court
DENI ES Frazier’s request for a COA

APPLI CATI ON DENI ED
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