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PER CURI AM *

Benny Johnson appeals his jury convictions and sentences for
conspiracy to possess with intent to distribute cocai ne base,
possession with intent to distribute in excess of 50 grans of
cocai ne base, and possession of a firearmin relation to a drug-
trafficking offense. Johnson argues that the evidence was
insufficient to support his convictions for conspiracy to possess
wth intent to distribute cocai ne base, possession with intent to

distribute in excess of 50 granms of cocai ne base, and possession

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of a firearmin relation to a drug-trafficking offense. Because
Johnson noved for a judgnent of acquittal at the close of the
Governnent’s case and did not present any evidence, he properly

preserved his sufficiency claimfor appellate review. See United

State v. Resio-Trejo, 45 F.3d 907, 911 n.6 (5th Gr. 1995). “In

deciding the sufficiency of the evidence, we determ ne whet her,
viewi ng the evidence and the inferences that may be drawn fromit
inthe light nost favorable to the verdict, a rational jury could
have found the essential elenents of the offenses beyond a

reasonabl e doubt.” United States v. Pruneda- Gonzal ez, 953 F. 2d

190, 193 (5th Cir. 1992).

A review of the evidence indicates that a rational jury
coul d have found the evidence sufficient to establish beyond a
reasonabl e doubt that Johnson possessed a firearmin relation to

or in furtherance of the drug-trafficking offenses. See United

States v. Ceballos-Torres, 218 F.3d 409, 414-15 (5th CGr. 2000).

Johnson was arrested while clinbing out of the rear w ndow of the
house in which cocai ne base was being sold. After his arrest,
police found an unusual bullet in his pocket. Inside the house,
police found a handgun, | oaded with the same unusual bullets that
Johnson had in his pocket, on the floor just bel ow the w ndow out
of which Johnson was clinbing. Police also found a brown paper
bag contai ning approximately 57.72 grans of cocai ne base |ying on
the ground near Johnson’s right foot. Codefendant Mari o Bl anch

testified that he had seen Johnson with the handgun on the night
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of the search. In viewof this evidence, a rational jury could
have found that the evidence established beyond a reasonabl e
doubt that Johnson possessed the handgun in relation to or in
furtherance of the drug-trafficking offenses. See

Pruneda- Gonzal ez, 953 F.2d at 193.

The evidence was al so sufficient to support Johnson’s
convictions for conspiracy to possess with intent to distribute
cocai ne base and possession with intent to distribute in excess
of 50 granms of cocaine base. |In addition to the evidence al ready
noted, the arresting officer testified that he noticed that while
Johnson was handcuffed on the ground, he was cocking his right
|l eg back “as if to nove the dope out of the way.” Blanch also
testified that Johnson had been selling cocai ne base out of a
brown paper bag just before the police arrived. Police seized
firearns, ammunition, and electronic scales with white residue
inside the house. In view of this evidence, a rational jury
coul d have found that the evidence established that Johnson
participated in a conspiracy to possess with intent to distribute
cocai ne base and that he possessed with intent to distribute in

excess of 50 grans of cocaine base. See Pruneda- Gonzal ez, 953

F.2d at 193.
Johnson al so argues that the district court erred in
sentenci ng hi munder the then mandatory United States Sentencing

Qui delines held unconstitutional in United States v. Booker, 124

S. & 738 (2005). The Governnent concedes that Johnson preserved
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this issue for appeal. Therefore, the Governnent bears the
burden of showi ng harm ess error by “*prov[ing] beyond a
reasonabl e doubt that the district court would not have sentenced
[the defendant] differently had it acted under an advisory

CQuidelines regine.’” United States v. Grza, 429 F.3d 165, 170

(5th Gr. 2005)(quoting United States v. Pineiro, 410 F.3d 282,

284-87 (5th Gr. 2005)). The Governnent has not nmet its burden
as it has not cited record evidence indicating that the district
court woul d have inposed the sane sentence under an advisory
Gui del i nes scheme. See id. Therefore, Johnson’s sentences are
VACATED, and the case is REMANDED for resentencing.

CONVI CTI ONS AFFI RVED;, SENTENCES VACATED AND CASE REMANDED
FOR RESENTENCI NG



