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Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:04-CV-596
Bef ore REAVLEY, JOLLY and H GE NBOTHAM Circuit Judges.
PER CURI AM *
Russell Keith HIl, M ssissippi prisoner # L3506, appeals

the dismssal of his 42 U S.C. 8 1983 conplaint for failure to

state a claimupon which relief could be granted pursuant to 28
US C 8 1915(e)(2)(B)(ii). He argues that the district court

erred in construing his requests for injunctive and decl aratory
relief as unexhausted requests for habeas relief and,

additionally, that the district court erred in dismssing his

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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clains for nonetary danages pursuant to Heck v. Hunphrey, 512

US 477 (1994), without first affording himthe opportunity to
anend his conpl ai nt.

Assum ng arguendo that the district court erroneously
construed H Il s clains as inplicating the validity of his
conviction and challenging the fact of his confinenent, the
court’s ultimate dism ssal of his conplaint for failure to state
a claimwas not error. None of the acts of the defendants as
alleged by H Il involved the violation of a constitutional right,
and, therefore, he has failed to state a 8 1983 claim See

Oellana v. Kyle, 65 F.3d 29, 31 (5th Gr. 1995). Hll’s

proposed anendnment to his conplaint fails to cure this

deficiency. See Kane Enters. v. MacG egor (USA), Inc., 322 F. 3d
371, 374 (5th Cr. 2003).
We therefore affirmon alternative grounds the dism ssal for

failure to state a claim See Sojourner T v. Edwards, 974 F.2d

27, 30 (5th Gr. 1992). The district court’s dism ssal counts as

a strike for purposes of 28 U S.C. § 1915(g). Adepegba v.

Hanmons, 103 F. 3d 383, 388 (5th Gr. 1996). Hill is CAUTI ONED
that if he accunmul ates three strikes under 8§ 1915(g), he will not
be able to proceed in forma pauperis in any civil action or

appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.
See 8 1915(9).
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