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Bel ul Qoku petitions for reviewfromthe Board of |Imm gration
Appeal s’ s denial of his notion to reopen a deportation order. For
the reasons bel ow, we deny the petition.

| . Background

Qku is an ethnic Al banian and a citizen of Macedoni a, which

was fornerly part of Yugoslavia. On February 21, 1987, Qoku

entered the United States illegally. Qoku was inmmediately taken

Pursuant to 5th Gr. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



into custody by the Imm gration and Naturalization Service (“INS").
On February 22, 1987, he was served with an Order to Show Cause and
Notice of Hearing (“0sC). The OSC ordered him to appear at a
hearing on March 3, 1987, to show cause why he should not be
deport ed.

On February 26, 1987, Qoku entered into a witten stipulation
wththe INS (“the stipulation”). The stipulation states that Qoku
“admts all the allegations of fact and concedes the charge of
deportability.” Under the stipulation, the INS agreed to grant
Qku additional time, until April 26, 1987, to submt a witten
request for relief fromdeportation. Qoku agreed that if he failed
to submt such a witten request, he would “accept a final order of
deportation” and “wai ve appeal from any order entered pursuant to
this stipulation.” The stipulation provided, in all capital
letters, “Respondent’s undersigned certifies that this stipulation
has been fully explained to and is entered into with the ful
know edge and consent of respondent.” It was signed by Qoku s
attorney, Bertha Galindez; an |INS representative; and the
imm gration judge (“1J").

On the day of the stipulation, Galindez filed a notion to
reduce Qoku’s bond, noting the stipulation as a reason that bond be
| owered. The INS agreed to the reduction. Qoku paid his reduced
bond and was ordered rel eased from custody “by agreenent.”

Qoku failed to nake an application for relief fromdeportation
by April 26. He was ordered deported to Yugoslavia on April 28,
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1987. The |1J determ ned that Qoku was deportable “[u] pon the basis
of respondent’s adm ssions” and nade the order “pursuant to
stipulation of 2-26-87.” The immgration court’s order further
states, “Copy of this decision has been served upon respondent.”
No further legal action was taken by any party until 1996.

On February 12, 1996, Qoku filed a notion to reopen the
i mm gration proceedings. He requested suspension of the
deportation order on the grounds that deportation would present an
extrenme hardship. An |J denied the notion, and Qku did not
appeal .

Qoku filed a second notion to reopen on January 6, 2004.! He
attacked the original deportation on several grounds. He al so
sought suspension of deportation, asylum and wthholding of
renmoval. The |J denied the notion, and the Board of |mm gration
Appeals (“BIA”) affirmed, issuing a brief opinion. The |IJ and the
BIA determned that nobst of Qoku' s clains were tine-barred.
Regar di ng Qoku’ s asyl um and wi t hhol di ng of renoval clains, the Bl A
ruled that he had not nmade a prinma facie case of persecution or

torture. (Qoku petitions for review of the 1J's and BIA's orders.

1. St andard of Revi ew

! Current regulations linit aliens to one notion to reopen.
See 8 CF.R 8 1003.23(b)(1) (2005). The Board of Immgration
Appeal s determ ned bel ow that Qoku' s notion was filed before the
effective date of that restriction and was therefore not “nunber-
barred.”



The BI A expressly adopted the 1J’s ruling and added its own
reasons for denying the notion to reopen. In such a situation, we
review both the [J's and the BIA s decisions together. See
Krasnopi vtsev v. Ashcroft, 382 F.3d 832, 837 (8th GCr. 2004); Quo
v. Gonzales, 2005 W 2868311, *1 (5th Gr. Nov. 1, 2005)
(unpublished) (citing Polat v. Gonzales, 2005 W. 1274502, *1 (5th
Cr. My 27, 2005) (unpublished)).

Qur review of these decisions is quite l[imted. Mtions to
reopen are “plainly disfavor[ed]” because there is a “strong public
interest” inthe finality of inmmgration decisions. |INS v. Abudu,
485 U. S. 94, 95-110 (1988). The BIA has wide |atitude in deciding
whet her to grant or deny a notion to reopen. 1d. Accordingly, we
reviewthe denial of a notion to reopen “under a highly deferenti al
abuse- of -di scretion standard.” Zhao v. CGonzal es, 404 F. 3d 295, 304
(5th Gir. 2005).

It is our duty to allow [the] decision to be nmade by the

Attorney Ceneral’s del egate, even a deci sion that we deem

in error, so long as it is not capricious, racially

invidious, utterly without foundationinthe evidence, or

otherwise so irrational that it is arbitrary rather than

the result of any perceptible rational approach.
| d.; see Bahramia v. INS, 782 F.2d 1243, 1244-45 (5th G r. 1986).

[, Di scussi on

A Chal | enges to the 1987 Deportation Order and Suspensi on of
Deportation

I n the proceedi ngs bel ow, Qoku chal | enged the 1987 deportation

order on several grounds. He clained (1) ineffective assistance of



counsel ,? (2) that he did not agree to the stipulation signed by
Gal i ndez, (3) that he | acked notice of the deportation order, and
(4) that he was deni ed due process. He also sought reopening for
suspensi on of deportation for extrene hardship. Qoku contends on
appeal that the IJ and BIAerred in rejecting these clains as tine-
barr ed.

Ordinarily, notions to reopen “nust be filed within 90 days of
the date of entry of a final order of . . . deportation . . . or
before Septenber 30, 1996, whichever is later.” 8 CF.R 8§
1003. 23(b)(1). The regulations provide certain exceptions to the
deadlines for filing notions to reopen where the original order was
“entered in absentia in deportation proceedings.” 8 CF.R 8
1003.23(b)(4)(iii)(A) . Qoku argues that he was ordered deported in
absentia and should have been considered eligible for these
exceptions. W disagree.

Under the statutory framework applicable for Qoku’ s 1987 case,
deportability was generally determ ned “upon a record nade in a
proceedi ng before a special inquiry officer.” 8 U S C 8§ 1252(b)
(1982). The alien had a right to attend the deportati on hearing.

ld. If the alien “fail[ed] or refuse[d] to attend” the hearing,

2Before the 1J and BI A, Qoku argued that Galindez, his
original attorney, was ineffective. Qoku clains for the first
time on appeal that the attorney who represented himon his first
nmotion to reopen in 1996 was also ineffective. Because this
cl aimwas not raised before the IJ or BIA, we have no
jurisdiction to consider it. See Wang v. Ashcroft, 260 F.3d 448,
452-53 (5th G r. 2001).



the IJ could proceed in his absence. 1d. |In Qku s case, there
was no proceeding conducted in his absence after he failed or
refused to attend. There was no hearing at all because Qoku was
ordered deported by agreenent, “pursuant to stipulation of 2-26-
87.” The 1987 deportation order, entered by agreenent and w t hout
a hearing, does not qualify as a proceeding in absentia. See In
re Feldman, 2004 W. 1167332, *1 (BI A Feb. 17, 2004) (unpublished)
(per curiam (holding that an “order . . . entered because the
respondent failed to file his application for relief wthin the
tinme set by the Immgration Judge” was not an in absentia
proceedi ng) .

Since the 1987 proceedi ngs were not in absentia, the ordinary
deadlines for notions to reopen apply to Qoku’s challenges to the
1987 deportation order and to his claim for suspension of
deportation. See 8 CF.R 8 1003.23(b)(4)(i)-(iv) (providing an
exclusive list of “[e]xceptions to filing deadlines”).® Qoku's
second notion to reopen was filed nore than seven years after the
Sept enber 30, 1996 deadline.* The |IJ and BIA did not abuse their

discretion in declining to reopen proceedings on the ground that

*Qoku’ s brief appears to assune that these ordinary tine
constraints do not apply to ineffective assistance of counsel
clainms. This is incorrect. See, e.g., Galvez Pineda v.
CGonzal es, 427 F.3d 833, 835 (10th G r. 2005).

* Qoku expressly disavows any claimto equitable tolling of
the deadline for notions to reopen. Thus, we need not address
the ruling below that Qoku failed to exercise due diligence.
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these clains were untinely.?®
B. Due Process Chal |l enge to 2004 Proceedi ngs
Qoku incorrectly argues that the BIA ignored both his claim
under the Convention Against Torture (“CAT’) and evidence he
subm tted of changed conditions in Macedoni a, thereby violating his
right to due process. The Bl A opinion stated:
The respondent . . . argued on appeal that proceedings
should be reopened because there have been changed
conditions in Macedonia, and he fears persecution or
torture if he returns. Notw thstanding the changes in
t he respondent’s country, the Board cannot concl ude that
the respondent is prinma facie eligible for asylum or
wi t hhol di ng of renoval based upon changes in Macedoni a.
Not hi ng presented with the respondent’s notion or appeal
establishes that the respondent would likely prevail if
the record was reopened and remanded for a hearing.
In re Qoku, A27-231-251 (BI A Sep. 23, 2004) (enphasis added). The
BIA need not “wite an exegesis on every contention.” Efe v.
Ashcroft, 293 F.3d 899, 907 (5th GCr. 2002). W require “nerely
that it consider the issues raised . . . in terns sufficient to
enable a reviewing court to perceive that it has heard and t hought
and not nerely reacted.” 1d. In Roy v. Ashcroft, 389 F.3d 132,
139-40 (5th Cr. 2004), we held that the BIA was not required to

separately analyze a claimwhere this Court could infer the BIA s

inplicit reasons for denying it. The BIA's consideration in the

®> Qoku conplains that the BIA failed to consider evidence he
submtted in support of his claimfor suspension of deportation.
The BI A determ ned, however, that Qoku’s notion was untinely. It
need not have addressed the nerits of a tine-barred claim See 8
C.F.R 8§ 1003.23(b)(1).



instant case, while brief, was sufficient. See Selim v. Ashcroft,
360 F.3d 736, 739-40 (7th Cr. 2004). The opinion did address
Q@ku’'s CAT claim® acknowl edge the evidence he submtted, and
explain the ground for denying his clains. Qoku’s due process
argunent fails.
C. Asyl um

The tinme limtations on notions to reopen do not apply to
asylum cl ai ns based on changed country conditions. 8 CF.R 8§
1003. 23. (Qoku argues that the BlAerred in determ ning that he did
not nmake a prima facie showng of eligibility for asylum W find
no abuse of discretion. See Bahramia, 782 F.2d at 1244-45. The
Suprene Court has recognized that the BIA nay deny a notion to
reopen if it determnes that the applicant “has not established a
prima facie case for the underlying relief sought.” Abudu, 485
U S at 104-05. To nake a prinma facie showing of eligibility for
asyl um novants nust denonstrate a reasonable |ikelihood that they
have net the requirenents for the relief sought. Flores v. INS
786 F.2d 1242, 1247 (5th Gr. 1986). Eligibility for asylum
“requires a show ng of past persecution or a well-founded fear of

persecution” on account of race, religion, nationality, nmenbership

®The BIA' s hol ding that Qoku was not prima facie eligible
for withholding of renoval is responsive to his CAT claim The
only claimunder CAT exenpt fromthe ordinary tinme restraints on
nmotions to reopen is withholding of renoval. See 8 CF. R 8§
1003. 23(b) (4).



in a particular social group, or political opinion. Roy, 389 F.3d
132, 138 (5th Gr. 2004). Qku is an ethnic Al banian, a Mislim
and involved wth an Al banian political organization. He clains
asyl um on t hese bases.

1. Past Persecution

Qoku argues that he presented a prima facie case of past
persecuti on. Qoku introduced evidence of several incidents of
m streat nent by the Yugoslavian Communi st reginme.’ First, Qoku's
father was mstreated based on his political opi ni ons.
Specifically, the authorities arrested himand term nated hi mfrom
his job. Additionally, Qoku's father was arrested a second tine in
1989 and “questioned by authorities as to where his son had gone.”
I nci dents of persecution against a famly nenber nay denonstrate
past persecution only if they show “a pattern of persecution
closely tied to the asylumapplicant.” Chinwendu v. Ashcroft, 112
Fed. Appx. 982, 983 (5th Cr. 2004) (unpublished) (per curiamnm
(citing Arriaga-Barrientos v. INS, 937 F.2d 411, 414 (9th Cr.
1991)); see Jalloh v. Gonzales, 418 F.3d 920, 923 (8th Cr. 2005).

We cannot conclude that the BIA was required to find that the

" According to United States Departnent of State reports
i ntroduced into evidence by Qoku, the Yugosl avian Conmuni st state
broke up in 1991. Qoku is now a resident of Macedonia, which is
a “parlianentary denocracy with nultiethnic party representation
and a popularly elected president.” U. S Dep't of State,
Macedoni a, The Forner Yugoslav Republic of, Country Reports on
Human Ri ghts Practices - 2001 (Mar. 4, 2002) (hereinafter “2001
Country Report”).



several, decades-old incidents involving Qku' s father nmet this
st andar d.

Second, Qoku introduced evidence that the Yugosl avian regine
| earned that he had attended denonstrations in favor of denocracy
inthe United States and threatened to arrest himif he returned to
Yugosl avia. Mere harassnent and threats do not rise to the |evel
of persecution. Eduard v. Ashcroft, 379 F.3d 182, 188 (5th Cr.
2004). In short, the BIA's inplicit determ nation that Qoku has
not suffered past persecution was not an abuse of discretion.

2. Wl | -Founded Fear of Future Persecution

Qoku argues that he presented a prinma facie show ng of a well -
founded fear of future persecution. To establish that a fear of
persecution is “well-founded,” aliens nust showthat their fear is
“objectively reasonable.” See Zhao v. Gonzal es, 404 F. 3d 295, 307
(5th Gr. 2005). Qoku has not introduced any evidence that he
woul d be singled out for persecution by the Macedoni an gover nnent .
Under such circunstances, an alien is required to establish

a pattern or practice of persecution of a group of

persons simlarly situated . . . on account of race,

religion, nationality, nmenbership in a particul ar soci al
group, or political opinion
| d. (enphasis added); 8 CF.R § 1208. 13.

In support of his claim that changed circunstances in

Macedoni a denonstrated a well-founded fear of persecution, Qoku

i ntroduced a declaration fromDr. Bernd J. Fischer, a professor of

Bal kan history at Indiana University, Fort Wayne. He al so attached
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country reports fromthe United States Departnent of State and from
two nongovernnental human rights organizations. The docunents
detail frequent incidents of police brutality against ethnic
Al bani ans, whi ch occasionally resulted in the death of the victins.
The police often arbitrarily arrested and detained ethnic
Al bani ans. They al so occasionally abused and sel ectively enforced
| aws agai nst nenbers of opposition political parties. Paramlitary
groups commtted human ri ghts abuses agai nst ethnic Al bani ans and
killed civilians. See generally 2001 Country Report.

Al t hough these docunents certainly “paint a picture of
political turnmoil, civil strife, and many human rights abuses,”
they al so suggest that the worst abuses occurred during—and as a
result of +he governnent’s effort to contain an insurgency which
ended in 2001. Selim, 360 F.3d at 740 (addressing simlar
evi dence of abuse agai nst ethnic Al banians in Macedoni a). Between
February and July of that year, Al banian Nationalists engaged in
brutal attacks against governnental forces. According to the
Departnent of State, insurgents also beat and killed civilians and
engaged in “ethnic cleansing.” Record evidence suggests
i nprovenent in the Micedonian governnent’s human rights record
since the end of the Al banian Nationalist insurgency.

By August 2001, the governnment and insurgents had negoti ated
a cease-fire and “signed the Franework Agreenent and its annexes,

which laid the groundwork for the preservation of a peaceful,
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unitary, nmultiethnic state with inproved civil rights for mnority
groups.” 2001 Country Report. In Septenber 2001, the
international community began training new police officers that
were incorporated into nore ethnically diverse units. |Inportantly,
according the Helsinki Commttee for Human Ri ghts, the nunber of
i ncidents of police brutality decreased during 2002, after the end
of the conflict. Additionally, according to the |atest evidence
i ntroduced by Qoku, two ethnic Al banian parties were part of the
governing coalition.?®

We do not nean to inply that serious governnental m streatnent
of individuals simlarly-situated to Qoku no | onger occurs in post-
i nsurgency Macedonia. In light of our extraordinarily deferenti al
standard of review, however, we cannot conclude that Qoku
established a prinma facie case that the Macedoni an governnent is
currently engaged in a “pattern or practice” of persecution. The
Seventh Circuit recently reviewed a notion to reopen on simlar
evi dence. It held that an ethnic Albanian famly failed to
denonstrate “a prima facie case of a reasonable fear of future
persecution” in Macedonia based on human rights abuses occurring
during the insurgency. See Selm, 360 F.3d at 741; see also

Hasanago v. Ashcroft, 136 Fed. Appx. 424, 426 (2nd Cr. 2005)

8 Qoku provided conparatively little evidence that Mislins
i n Macedoni a are persecuted on account of their religion. The
evi dence reveals religious tension in the country, but according
to the Departnent of State, the governnent “generally respects”
the right to religious freedom

12



(unpublished) (affirmng an 1J s ruling that an ethnic Al banian did
not have a well-founded fear of persecution because “country
condition reports” revealed that “the <conflict between the
Macedoni an governnment and ethnic Al banians was abating”). I n
short, the BIA did not abuse its wide discretion in determning
t hat Qoku had not shown a prinma facie case for asylum
D. Wt hhol di ng of Renoval

Qoku argued below that proceedings should be reopened for
wi t hhol di ng of renpoval. W thhol di ng of renoval clains, |ike asylum
clains, are exenpt fromthe ordinary tinme restrictions on notions
to reopen. See 8 CF.R 8 1003.23(b)(4)(i). Appl i cants may
qualify for w thholding of renoval by showing “nore l|ikely than

not” that they would be persecuted or tortured in the future. 8
C.F.R 8 1208.16. (Qoku clains on appeal that the BlI A erroneously
determned that he had not nmade a prima facie case for this
relief.?®

The “nore likely than not” burden for w thhol ding of renoval
is higher than the standard for asylum See Eduard at 186 n. 2.

Furthernore, “torture is nore severe than persecution . . . .7

Nuru v. Gonzal es, 404 F.3d 1207, 1224 (9th Gr. 2005); Roy 389 F. 3d

° Appel | ee Gonzal es argues on appeal that Qoku's CAT claim
was untinely because it was not filed “wthin June 21, 1999,” as
required by the regulations inplenmenting CAT. 8 CF.R 8§
1208.18. The BIA did not reject Qoku' s CAT claimas untinely.

It found that he had not nmade a prinma facie case of torture.
Accordingly, we nust address this latter ground for denyi ng Qoku
relief under CAT.
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at 140 (“CAT standard of torture” is a “nore stringent,” “higher

bar” than persecution). Thus, since the BIA did not abuse its
discretion in determ ning that Qoku did not make a prinma facie case
of persecution, see supra Part I11.C, it necessarily did not abuse
its discretion in finding that he had not nmade a prina facie case
for w thhol ding of renoval.?®
E. Revi ew by Single BI A Menber

Lastly, Qoku clains that he was entitled to have the 1J's
denial of his 2004 notion to reopen reviewed by a three-nenber
panel. See 8 CF.R 8 1003.1(e)(6) (permtting review by a three-
menber panel if, inter alia, an |IJ decision “is not in conformty
wth the law') (enphasis added). This argunent ignores that BIA
regul ati ons expressly provide that a single Board nenber may “i ssue
a brief order affirmng [or] nodifying” the decision of an IJ. 8
C.F.R 8§ 1003. 1(e)(5) (enphasis added). The BIA order under review
explicitly adopted and affirnmed the 1J decision. Qoku has not
cited any authority for the proposition that the BIA nust use a
t hree-nmenber panel in such a situation. Addi tionally, Qoku’'s
contention that the 1J's decision was “not in conformty wth the

| aw’ under section 1003.1(e)(6) is prem sed on argunents that we

1 W& recogni ze that clains for wthholding of renoval under
CAT will not invariably be a subset of persecution clains. CAT
clains, unlike persecution clains, do not require “any connection
between the applicant’s race, religion, nationality, menbership
in a particular social group, or political opinion” and the
inflicted harm Roy, 389 F.3d at 139-40.
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have rejected above. Accordingly, the BIA did not err in hearing
Qoku’ s appeal through a single Board nenber.
' V.  Concl usi on
The IJ and BIA did not abuse their discretion in denying
Qoku's notion to reopen. Qoku's petition for review is DEN ED.
Hi s noti on seeking a stay of renoval pending review of his petition

is DI SM SSED as noot .
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