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Most af a Tounsadi petitions this court for review of the Board
of Immgration Appeals’s (“Board”) order affirmng the immgration
judge’s (1J) denial of his request for a continuance and t he deni al
of his notion to reopen. He also seeks to challenge the District
Director’s denial of the I-130 visa petition filed on his behalf.

Tounsadi avers that the Board abused its discretion by
affirmng the I1J’s denial of his request for a continuance. He

avers that the 1J's denial of his notion for conti nuance so t hat he

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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coul d appeal the denial of his 1-130 petition was “fundanentally
unfair.” The respondent asserts that we do not have jurisdiction
over this issue. This argunent is foreclosed by this court’s

opi nions in Zhao v. Gonzales, 404 F.3d 295, 302-03 (5th G r. 2005),

and Manzano-Garcia v. Gonzales, 413 F.3d 462, 466-67 (5th Cr.

2005) .
On a petition for review of a Board decision, we review
factual findings for substantial evidence and questions of |aw de

novo. Lopez-&nez v. Ashcroft, 263 F.3d 442, 444 (5th Cr. 2001).

We review the order of the Board and will consider the underlying
decision of the IJ only if it influenced the determnnation of the

Board. Ontunez-Tursios v. Ashcroft, 303 F.3d 341, 348 (5th Gr.

2002). W review the Board's affirmance of an |J's denial of a

conti nuance for abuse of discretion. Witter v. INS, 113 F. 3d 549,

555-56 (5th Cr. 1997). An 1J may grant a continuance upon a
show ng of good cause. 1d.

The pendency of a prima facie approvable petition for
adj ustnent of status is good cause for the continuance of renoval

proceedings. In re Grcia, 16 | & N Dec. 653, 657 (Bl A 1978).

In this case, however, the petition was not prima facie approvabl e
because it had been denied. The Board and the |J, whose reasoning
was adopted by the Board, adequately explained the reasoning for
their denial of Tounsadi’s request for a continuance. Moreover,
the 1J had previously continued Tounsadi’s renoval proceedi ngs on

11 separate occasions, spanning a total of alnost five years
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G ven these circunstances, the Board did not abuse its discretion
by affirmng the 1J's denial of Tounsadi’s request for a
conti nuance.

Tounsadi avers that the District Director’s decision to deny
his 1-130 petition without the opportunity to have a hearing and
confront his accusers was a violation of his due process rights.
He contends that the District Director’s finding of marriage fraud
was not based on substantial and probative evidence since the
Director failed to consider several mssing docunents which
contradicted a finding of marriage fraud. The respondent avers
that this court is without jurisdiction to review the District
Director’s finding of marriage fraud and the denial of Tounsadi’s
| -130 petition.

The respondent is correct. The nerits of the 1-130 petition
are not before this court because this appeal is fromthe Board’' s
denial of Tounsadi’s notion for a continuance and the order of
deportation; the IJ had no jurisdiction over the |-130 petition.

See Liu, 645 F.2d at 284-85; see also Conti, 780 F.2d at 702 (“INS

District Director’s decision[] with regard to the disposition of a
visa application is a collateral issue outside the purview of an
appeal of an order of deportation).

Tounsadi avers next that the Board erred in construing his
motion to reopen the 1-130 proceedings as a notion for
reconsi derati on. Tounsadi contends that because he sought to

present the Board with “new evidence,” which was not presented to
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the District Director, the notion was one to reopen, not to
reconsi der. However, because we do not have jurisdiction over the
underlying nerits of the |-130 petition, we also |ack jurisdiction
over the Board's treatnent of the notion to reopen those

pr oceedi ngs. See Rodriquez v. Ashcroft, 253 F.3d 797, 800 (5th

Cr. 2005 (“It is axiomatic that if we are divested of
jurisdiction to review an original determ nation by the
Board . . . we nust also be divested of jurisdiction to reviewthe
Board’s denial of a notion to reopen . . . .").

Finally, Tounsadi clainms that he is eligible for a waiver of
the finding by the INS that he commtted marriage fraud. There is
a waiver provision at [INA § 212(a)(6)(O(iii), 8 USC
8§ 1182(a)(6) (O (iii), which provides that in certain limted
circunstances the ground of inadmssibility found at [INA
§ 212(a)(6)(C) for msrepresentati on may be wai ved, but this waiver
provi sion, which relates to grounds of inadm ssibility, has nothing
to do with a finding of marriage fraud that nekes an alien
ineligible for an [1-130 visa petition under INA 8§ 204(c).
Tounsadi’s petition for review is DI SM SSED IN PART FOR WANT OF

JURI SDI CT1 ON AND DENI ED | N PART.



