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On Petition For Review froman O der of
the Board of Inmgration Appeal s

Before KING Chief Judge, and DAVIS, G rcuit Judge, and
FI TZWATER', District Judge.

W EUGENE DAVIS, Circuit Judge: ™

Carlos Arturo Guerra (Querra) chall enges an order of the
Board of Immgration Appeals (BIA) affirmng the Immgration
Judge’s (1J) order of renoval due to Appellant’s drug trafficking
conviction. For the reasons stated below, we affirmthe BIA s

or der.

"U.S. District Judge, Northern District of Texas, Sitting by
Desi gnati on.

“Pursuant to 5" QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.

-1-



l.

Guerra, a native and citizen of Col onbia, entered the United
States illegally in the 1980s. In 1991, his status was adjusted
to that of a lawful permanent resident. Guerra married a U S
citizen with whom he had three children.

For about ten years, Querra was involved in drug trafficking
wth a cartel from Colonbia. In 1999, he entered a guilty plea
and was convicted in Florida of conspiracy to possess with intent
to distribute cocaine.

CGuerra agreed to assist the governnent in its case agai nst
other participants in the cartel. Consistent with this
agreenent, he testified against other individuals involved with
the drug cartel. In exchange for his testinony, he received
consideration toward his sentence and i mmunity from further
prosecution. Guerra was sentenced to 70 nonths in prison.

On Septenber 10, 2003, the Departnent of Honmel and Security
(DHS) served Guerra with a Notice to Appear, charging that he was
removabl e as an alien convicted of a controlled substance
of fense. Guerra conceded renovability and filed an application
for protection under the United Nations Conventi on Agai nst

Torture® (CAT).

The U.S. ratified CAT in 1994 and the INS adopted
i npl ementing regul ati ons that becane effective on March 22, 1999.
Under the CAT regul ations, a new formof w thhol ding of renoval
was created for aliens who fear being subjected to torture in
their honme countries. See DAVI D WEI SSBRODT & LAURA DANI ELSON
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In his CAT application and his testinony at a hearing before
the 1J, Querra stated that his wfe received a phone cal
threatening his life and the |life of his famly. He also stated
that one of the individuals against whom he testified threatened
himin open court during his testinony at that person’s trial.
Anot her person agai nst whom he testified, Norman Betancur, is now
a fugitive in Colonbia. Guerra argued that an “interactive”
relationship exists between guerrilla organi zations involved in
drug trafficking and the Col onbi an governnent. Guerra stated that
the investigators and prosecutors wth whom he worked warned hi m
that his cooperation would put himin danger and that they were
aware of threats nade agai nst hi mand anot her cooperating

witness. In short, Guerra contends that if he returns to

Col unbi a, nenbers of the cartel still in that country or their
friends and supporters will hunt himand his famly down and kil
t hem

The 1J ordered Guerra deported based on his drug trafficking
conviction and deni ed the CAT application because he found that
Cuerra failed to denonstrate that it is nore likely than not that
he woul d be tortured either with or without the support or
acqui escence of the Col onbi an governnment. The Bl A sunmarily
denied Guerra’'s appeal and affirned the order of the I|J.

1.

Based on these facts, Guerra argues that the DHS

| MM GRATI ON LAW AND PROCEDURE§10322, at 328-29 (5th ed. 2005)



deportation of himis in violation of CAT and substantive due
process guaranteed by the U S. Constitution based on a “state
creat ed danger” theory.

This court has no jurisdiction to review renoval orders
i ssued by the BIA for aliens who have been convicted of a
control |l ed substance offense. See 8 U . S.C. § 1227(a)(2)(B)

Cal cano-Martinez v. INS, 533 U S. 348, 350 (2001); Bal ogun v.

Ashcroft, 270 F.3d 274, 277-78 (5" Gr. 2001).

Petitioner argues however that his renoval would violate his
substantive due process rights guaranteed by the U. S.
Constitution. W have jurisdiction to review a Constitutional

challenge to an alien’s renoval. See Assaad v. Ashcroft, 378 F.3d

471, 475 (5'" Cir. 2004). Therefore, while we are barred from
reviewing the IJ and BIA's decision on Guerra’s CAT claim we do
have jurisdiction over his clained due process violation.

CGuerra argues that, in taking and using his testinony
agai nst the drug cartel and then deporting himto Col onbia, where
t he governnent cannot or will not protect him the DHS is
creating a significant danger to Guerra's life.

The Suprenme Court has applied the state created danger
theory inlimted circunstances in the 8§ 1983 context. See

DeShaney v. W nnebago County Dep't of Soc. Servs., 489 U S. 189

(1989). The Court has not applied this theory in an immgration
case. This court has also applied the theory in a 8 1983 case in
the limted circunstance where the plaintiff was involuntarily
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confined by a state. See Walton v. Al exander, 44 F.3d 1297, 1299

(5" Cir. 1995). See also McKinney v. Irving I ndependent Sch.

District, 309 F.3d 308, 313 (5'" Cir. 2002); Mcdendon v. City of

Col unbi a, 305 F.3d 314 (5'" Gir. 2002). This court has al so not
applied the state created danger rule in the inmgration context.

After reviewing the record nade before the inmm gration judge
in this case, we are satisfied that even if the state created
danger theory is applicable in an immgration case, the facts of
this case do not support its application here.

We have no reason to believe that the Suprene Court woul d,
under any circunstances, apply the state created danger theory in
an immgration case unless the petitioner established that the
state actors created or increased the danger to the plaintiff.
That is the underlying prem se upon which the doctrine is based.

See DeShaney.

In this case, the |IJ found that Guerra failed to establish
that his life will be in danger if he is deported to Col onbi a.
The only definitive evidence of danger that was presented to the
| J was evidence of a single phone threat to his wife and a threat
in open court by a defendant agai nst whom Guerra was testifying.
Both of these threats apparently occurred around the tinme Guerra
was incarcerated in 1999 or 2000. GCuerra produced no additional
evi dence of any continuing threats or other manifestations of
danger that may await himif he returns to Col onbi a.

For the above reasons, we conclude that even if the state
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created danger theory is a viable one in the inmgration context,
based on the record evidence in this case, it has no application
here. W therefore reject GQuerra’s substantive due process
claim* Having considered Guerra’s constitutional challenges to
the renoval order, we find no error in the BIA s conclusion and
affirmits order.

AFFI RVED.

‘Querra al so argues that he was denied a fundanentally fair
trial because his counsel provided ineffective assistance. This
claimwas not raised below, but, in any event, it is neritless.
Guerra had no Sixth Arendnent rights to counsel at his hearing.
Goonsuwan v. Ashcroft, 252 F.3d 383, 385 n.2 (5th Gr. 2001),
citing Mustata v. U.S. Dep’'t of Justice, 179 F.3d 1017, 1022 n.6
(5th Gr. 1999); Paul v. INS, 521 F.2d 194, 198 (5th Gr. 1975).
Al so, the BIA took adm nistrative notice of the State Departnent
report on country conditions in Col onbia which presented simlar
information as the U N. Commttee Agai nst Torture report, one of
the two docunents Guerra contends his counsel was ineffective in
failing to produce. Additionally, the BIA stated that even if it
were to consider the U N Commttee report, it would not alter
the result of the case. The ot her docunent Guerra conplains his
counsel did not produce is a letter allegedly witten froma U. S.
Attorney to the Departnment of Honeland Security asking the DHS to
give relief to Guerra. Although Guerra referred to this letter
at the hearing, he did not establish that it ever existed.

CGuerra failed to denonstrate that his hearing was fundanental ly
unfair.
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