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USDC No. 1:04-CV-48

Before JOLLY, JONES, and WENER, C rcuit Judges.
PER CURI AM *

Robert Sanuel Scruggs, M ssissippi prisoner #79644, noves
for leave to proceed in forma pauperis (IFP) follow ng the
district court’s certification pursuant to 28 U.S.C. § 1915(a)(3)
that his appeal fromthe dismssal of his 42 U S. C. 8§ 1983 action
is taken in bad faith. Scruggs’s |IFP notion is DEN ED. See

Baugh v. Taylor, 117 F.3d 197, 202 (5th Gr. 1997).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court dismssed Scruggs’'s action for failure to
exhaust adm nistrative renedies, pursuant to 42 U S. C
8§ 1997e(a), and for failure to state a cl ai m because Scruggs’s

clains were barred by Heck v. Hunphrey, 512 U S. 477 (1994). W

address only whet her Scruggs’s clains were barred by Heck.
Scruggs contends essentially that he was deprived of the
opportunity to have his constitutional clains heard in a federal
forum sonething he argues habeas corpus proceedi ngs woul d not
provide him He also argues that the state courts should not be
trusted to sit in judgnent of the actions of state enployees. He
states that his case does not present federal habeas corpus
i ssues.

Scruggs provides conclusory allegations that he was franmed
and that false testinony was presented at his trial. Those
allegations are insufficient to raise a substantive federal

constitutional issue. See Koch v. Puckett, 907 F.2d 524, 530

(5th Gr. 1990). Scruggs does not otherw se provide specific
factual allegations or |egal argunents regardi ng whether the
facts and constitutional violations he alleged in the district
court did not fall under Heck. Scruggs has abandoned those

contentions for appeal. See In re Minicipal Bond Reporting

Antitrust Litigation, 672 F.2d 436, 439 n.6 (5th Gr. 1982).

The instant appeal is frivolous and is dism ssed as such.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983); 5TH QR

R 42. 2.
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The dism ssal of this appeal and the district court’s
di sm ssal of Scruggs’'s conplaint for failure to state a claim
count as strikes under the Prison Litigation Reform Act. See

Adepegba v. Hammons, 103 F. 3d 383, 387 (5th G r. 1996). Scruggs

previously obtained a strike when his appeal was dism ssed in

Scruggs v. Howi e, No. 01-60898 (5th G r. Apr. 9, 2002)

(unpubl i shed), and he was cautioned in that opinion that the

accunul ation of three strikes would result in the inposition of a

bar under 28 U.S.C. § 1915(g). Because Scruggs has now

accunul ated three strikes under 28 U S.C. 8§ 1915(g), he is BARRED

fromproceeding IFP in any civil action or appeal filed while he

is incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. 28 U S C 8§ 1915(9).
| FP DENI ED. APPEAL DI SM SSED. 5THCGR R 42.2. 28 U S. C

§ 1915(g) SANCTI ON | MPOSED.



