United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
For the Fifth Grcuit May 18, 2005

Charles R. Fulbruge llI
Clerk

No. 04-60286

ARTI S BOLDEN AND MARI LYN BOLDEN,
Pl ai ntiffs-Appellants,
VERSUS
FRANK BROOKS; ET AL,
Def endant s,
NATI ONW DE MUTUAL | NSURANCE CO. ,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissippi

(00- CV- 985)

Before DAVIS, SM TH, and DeM3SS, Circuit Judges.
PER CURI AM *

Plaintiffs-Appellants Artis and Marilyn Bol den (the “Bol dens”)
appeal fromthe district court’s order denying a notion to remand
their causes of action to state court and subsequent dism ssal of
their clainms on summary judgnent. Finding no error in the district

court’s order and judgnent, we affirm

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



Factual and Procedural Background

Artis Bolden (“Bol den”), a M ssissippi resident, was injured
in an autonobil e accident on Septenber 26, 1997, allegedly caused
by an uni nsured driver, Frank Brooks (“Brooks”), also a M ssi ssi pp
resi dent. Def endant - Appel | ee Nati onwi de Mitual I|nsurance Co.
(“Nationwi de”), a resident of Chio, then insured the Boldens. The
Bol dens’ policy included uninsured notori st coverage. The Bol dens
alerted Nationwi de to the accident, faxing a copy of the accident
report which indicated that Brooks was uninsured. On Qctober 1,
1997, a Nationw de adjuster net with Bolden and explained the
uni nsured notorist bodily injury clai mcoverage, which was |imted
to $300, 000. The adjuster confirmed that Brooks was uninsured.

After the accident, Bolden received nedical treatnent and
remai ned in contact with Nati onwi de’ s adj uster regarding his claim
On August 14, 1998, the adjuster offered $21,000 to settle the
claim but Bol den refused, demanding the policy limt of $300, 000.
Nationwi de twice raised its offer (first to $40,000, and later to
$100,000), but the Boldens persisted in their refusal of
settl enment.

On Decenber 1, 1999, the Bol dens sued Brooks for negligence
and | oss of consortium in M ssissippi court. Brooks failed to
answer, and the state court entered a default judgnent agai nst him

awar di ng t he Bol dens $500, 000 i n conpensat ory danmages and $500, 000



in punitive damages. On August 21, 2000, the Boldens notified
Nati onw de of the judgnent against Brooks and filed a claim for
recovery of that judgnment to the extent of the policy limts. 1In
their notification, the Boldens stated that if Nationw de failed to
respond within fifteen working days, the Bol dens woul d assune the
claim was denied and would file an anended conplaint against
Nationwde in the earlier action against Brooks. Nat i onw de
responded that it was not bound by the default judgnent and renewed
the prior settlenment offer of $100, 000.

On Decenber 1, 2000, the Bol dens filed an anended conplaint in
M ssi ssippi court, repeating the negligence claim agai nst Brooks
ver bati mand addi ng as def endants Nati onw de and several Nationw de
agents, all of whomwere M ssissippi residents. Defendants renoved
the case to federal district court on grounds of diversity
jurisdiction, arguing the Nationw de agents and Brooks were
fraudul ently joined. The Bol dens noved to remand the case to state
court. Finding the in-state defendants fraudulently joined, the
district court denied the notion. After discovery, Nationw de
moved for sunmmary judgnent, and the district court granted judgnent
for Nationw de. The court found that the remaining claim for
uninsured notorist benefits was barred by the statute of
limtations and that the remaining tort-based clainms were not
cogni zabl e under M ssissippi |aw The Bol dens tinely appeal ed,
challenging only: (1) the denial of remand and (2) the judgnent
entered on the claimfor uninsured notorist benefits on the grounds
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that the claimwas barred by the applicable statute of limtations
and that the anended conplaint did not relate back to the original
conplaint filed one year earlier.

Di scussi on

We review de novo an order denying a notion to remand on the
basis that the non-diverse defendants are fraudulently joined
Burden v. Gen. Dynam cs Corp., 60 F.3d 213, 216 (5th Gr. 1995).
The renoving party may show that a non-diverse defendant 1is
fraudul ently joined by denonstrating “there is no reasonabl e basi s
for the district court to predict that the plaintiff m ght be able
to recover” against him Smallwood v. Illinois Cent. R R Co., 385
F.3d 568, 573 (5th Gr. 2004) (en banc).

Inthis case, the district court consi dered separately whet her
Brooks, the wuninsured driver, and the Nationw de agents were
fraudul ently joi ned. The court determ ned no reasonable basis
exi sted to predict the Bol dens m ght recover agai nst Brooks because
t hey had previously stated the sane cl ai magai nst hi mand recovered
an award of dammges, and a valid, final judgnent was entered on
that claim Therefore, the court held the Bol dens’ cl ai ns agai nst
Brooks were barred by res judicata. Wth respect to the Nationw de
agents, the district court determ ned that the Bol dens could state
no cogni zabl e cl ai m because the anended conplaint only nentioned
the individual defendants in the introductory paragraphs and nade

no allegations regarding the defendants or any of their conduct



that related to the clains. Accordingly, Brooks and t he Nati onw de
agents were di sm ssed, their residencies disregarded in the court’s
subject matter jurisdiction analysis, and the notion for renand
deni ed.

After a thorough review of the record and the argunents of
both parties, we agree wwth the district court’s determ nation that
t he Bol dens cannot state cogni zabl e cl ai ns agai nst Brooks and the
Nati onw de agents. The judgnent agai nst Brooks was a valid, final
j udgnent under M ssissippi law, and is thus res judi cata agai nst
t he anended conplaint that is not altered as to Brooks. See Mss.
R CGv. Proc. 55(b) (2005). A claim against agents, such as
Nati onwi de’s here, may be stated only where the conplaint alleges
“individual wongdoing.” Hart v. Bayer Corp., 199 F.3d 239, 247
(5th Gr. 2000) (quoting Turner v. WIlson, 620 So. 2d 545, 548
(Mss. 1993)). Here, the conplaint contains no such all egati ons of
i ndi vi dual w ongdoi ng and, indeed, excludes the individual agents
fromany nenti on what soever other than in the i ntroduction, stating
their residencies. Thus, the Boldens cannot establish a cause of
action against the Nationw de agents. See Smal |l wood, 385 F. 3d at
573-74.

Therefore, we affirmthe court’s determ nation that Brooks and
the Nationwi de agents were fraudulently joined and the court’s
deni al of the Boldens’ notion to remand.

This Court reviews the district court’s grant of summary



j udgnent to Nationwi de on the ground that the clainms were barred by
the applicable statute of l|imtations de novo, using the sane
standard as the district court. See Tango Transp. v. Healthcare
Fin. Servs. LLC, 322 F.3d 888, 890 (5th Cr. 2003). Summary
judgnent is proper when the “pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law” FED. R Cv. P. 56(c); see Celotex Corp. V.
Catrett, 477 U. S. 317, 322-23 (1986); Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 251-52 (1986). Wen nmaking its determ nati on,
the court nust draw all justifiable inferences in favor of the
nonnovant. See Bodenheinmer v. PPG Indus., Inc., 5 F.3d 955, 956
(5th Gir. 1993).

The district court determned that, although the Bol dens
stated a claimfor uninsured notorist benefits, they failedto file
their claimwithin the three-year statute of limtations and their
conplaint did not relate back to the prior filing against Brooks
al one under M ssissippi Rule of Gvil Procedure 15(c). The court
found that the Boldens failed to state a claim of breach of the
duty of good faith and fair dealing under M ssissippi |aw, and that
the clains for bad faith and gross negligence failed as a result of
the untinely filing of the claimfor uninsured notorist benefits.

In M ssissippi, a cause of action against an insurer for



uninsured notorist benefits is an action on contract. See
Empl oyers Mut. Cas. Co. v. Tonpkins, 490 So. 2d 897, 906 (M ss.
1986) . M ssissippi applies a three-year statute of limtations
period to actions for breach of witten contract. Mss. CobE ANN.
§ 15-1-49; see also Jackson v. State Farm Mut. Auto. Ins. Co., 880
So. 2d 336, 343 (M ss. 2004). The statute of |imtations accrues
when the plaintiff knew or reasonably should have known that the
damages exceeded the insurance limts available fromthe all eged
tortfeasor. See Jackson, 880 So. 2d at 341 (synthesizing Law er v.
Gov’'t Enployees Ins. Co., 569 So. 2d 1151, 1153 (Mss. 1990);
Vaughn v. State Farm Mut. Auto. Ins. Co., 445 So. 2d 224, 226
(Mss. 1984)). The Boldens received notice that Brooks was
uni nsured on Cctober 1, 1997, when they received the accident
report and the Nationw de agent explained to them that Brooks
| acked i nsurance. Moreover, in his sworn deposition, Bolden
averred know edge t hat Brooks was uni nsured as of Cctober 1, 1997.
Thus, the cause of action accrued on that sane date. The Bol dens
point to evidence that Nationw de was unsure, as of Cctober 1,
1997, whether Brooks was uninsured. They argue they were only
notified of Brooks's lack of insurance when Nationw de nade a
settlenment offer to Bol den on August 14, 1998. This argunent | acks
merit. M ssissippi’s accrual |aw does not look to the offer of
settl enent as notice of i nadequate i nsurance; instead, it asks when

t he Bol dens knew or reasonably should have know that Brooks was



uni nsur ed. See Jackson, 880 So. 2d at 341. In the face of
Bol den’s sworn testinony that he knew, on Cctober 1, 1997, Brooks
was uni nsured, the Bol dens cannot create a factual dispute as to
whet her they knew or should have known Brooks’s insurance status
merely by pointing to Nationw de’s conduct. The district court
properly determ ned that the anmended conplaint, filed on Decenber
1, 2000, was barred by the applicable statute of limtations.

I n addi tion, the Bol dens’ argunent that the anended conpl ai nt
should relate back to the original conplaint filed Decenber 1,
1999, nust fail. The Boldens failed to nake the requisite show ng
under M ssissippi Rule of CGvil Procedure 15(c) to permt the
relation back of parties, like Nationw de here, subsequentl|ly added
by anendnent. See Mss. R Qv. Proc. 15(c). Specifically, no
showing was made by the Boldens that, under Rule 15(c)(2),
Nati onw de “knew or should have know that, but for a mstake
concerning the identity of the proper party, the action woul d have
been brought” against it. See id. The district court correctly
entered judgnent for Nationw de on the clai mfor uninsured notori st
benefits. Because we so hold, we need not reach Nationw de’'s
alternative argunents in support of the district court’s entry of
judgnent, raised in response to the Bol dens’ appeal.

Concl usi on
After oral argunent, having i ndependently reviewed the briefs

and rel evant portions of the record, we AFFIRMthe district court’s



denial of the Boldens’ notion to remand and the entry of judgnent
for Nationw de.

AFF| RMED.



