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Petitioners, Radi Hazahzeh, his wife Nazm eh Junm, and their

five children, petition for

Appeal s’ (“BIA”) dism ssa

| nm gration Judge’s (“1J”) order of

revi ew of the Board of

| mm gration

as untinely of their appeal fromthe

r enoval

of Petitioners to

Jordan or, alternatively, the Occupied Territories and of the

" Pursuant to 5THCQR R 47.5,
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THGQR R 47.5. 4.

the court has determ ned that
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deni al of asylum w thholding of renobval, and protection under
t he Conventi on Agai nst Torture.

Petitioners argue that their appeal was tinely because the
Bl A received their notice of appeal tinely, the filing fee was
pai d before any deficiency notice fromthe Board, and the filing
fee is not a jurisdictional requirenent. The BIA' s
interpretation of the regulations, that both the notice of appeal
and the filing fee nust be filed wwthin 30 days of the IJ's
decision for the appeal to be tinely, flows rationally fromthe
| anguage of the regulations. See 8 CF.R 88 3.3(a)(1)-(3),
3.8(a) & (c), 3.38(d), 8§ 240.15 (2003). Accordingly, that

interpretation is entitled to due deference. See Navarro-Mranda

v. Ashcroft, 330 F.3d 672, 675 (5th Gr. 2003). The notice of
appeal was received by the filing deadline, but because
Petitioners did not pay the filing fee until after the expiration
of the 30-day period, the BIA did not err in dismssing the
appeal as untinely. The Eighth Crcuit’s decision in Naderpour
V. INS, 52 F.3d 731 (8th G r. 1995), which addressed regul ations
different fromthose applicable to Petitioners’ case, is neither
persuasi ve nor precedential.

Petitioners assert that “counsel’s failure to file a tinely
appeal constituted sufficient prejudice to warrant consideration
of the |ate appeal on the basis of ineffective assistance of

counsel because the neritorious nature of the appeal is clear as

set forth herein.” Petitioners do not cite any authority for the
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BIA to construe their untinely appeal as a notion to reopen.
Even if the BIA had the authority to so construe the appeal,
Petitioners nerely asserted ineffective assistance and did not
submt any evidence and nade no attenpt to neet any of the
requi renents for a notion to reopen an untinely appeal based on

counsel’s i neffectiveness. See Inre Lozada, 19 | & N Dec. 637,

639-40 (Bl A 1988).
PETI TI ON FOR REVI EW DEN ED.



