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PER CURI AM *

Plaintiff-Appellant Tyrone Woten, executor of the estate of
El i zabeth Woten, appeals fromthe district court’s grant of
Def endant - Appel | ee Wal -Mart Stores, Inc.’s notion for summary

judgnent. For the follow ng reasons, we REVERSE.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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| . BACKGROUND

Eli zabeth Whoten filed a personal-injury |awsuit agai nst
VWl - Mart Stores after she fell while shopping at a Wal -Mart in
Holly Springs, Mssissippi. Elizabeth Woten clained that she
was unable to see the small step or curb, over which she
allegedly tripped, as she wal ked into the garden area of the
store because it was not clearly marked and the area surroundi ng
the step was cluttered with debris. After WAl-Mart renoved the
case to federal district court, Tyrone Woten (Woten)——executor
of Elizabeth Whoten's estate—notified the court that she had
died and was substituted as Plaintiff in the case. The conpl aint
was subsequently anended to include a wongful -death cl aim

After discovery, Wal-Mart filed a notion for summary
j udgnent, arguing that Woten did not have any evidence to
denonstrate that Wal-Mart violated its duty of care. The
district court granted the notion, and Woten appeals fromthis
j udgnent .

1. DI SCUSSI ON

We review a district court’s grant of summary judgnent de

novo, applying the sane standard as the district court. King v.

II1. Cent. RR, 337 F.3d 550, 553 (5th Gr. 2003). Summary

judgnent is proper when the record denonstrates no genuine issue
of material fact and where the noving party is entitled to

judgnent as a matter of law See FED. R CQv. P. 56(c). 1In
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deci di ng whether the noving party is entitled to judgnent as a
matter of law, all “[d]oubts are to be resolved in favor of the
nonnmovi ng party, and any reasonable inferences are to be drawn in

[that party’s] favor.” Gowesky v. Singing R ver Hosp. Sys., 321

F.3d 503, 507 (5th Cr. 2003).
We, of course, apply M ssissippi substantive law to this

diversity case. See H Il v. Int’l Paper Co., 121 F.3d 168, 170

(5th Gr. 1997). As in all negligence cases, to survive a notion
for summary judgnent, the plaintiff nmust provide evidence show ng
that the defendant owed her a duty, the defendant breached that
duty, and this breach was the proxi mate cause of the injury she

suf f er ed. See Ball v. Dominion Ins. Corp., 794 So. 2d 271, 273

(Mss. C. App. 2001). The parties agree that the decedent,

El i zabeth Woten, was a business invitee. Therefore, \Wal-Mart,
while not an insurer of the decedent’s safety, “owed her the duty
of exercising reasonable care to keep the prem ses safe, or of

warning [her] of hidden or concealed perils of which [Wal - Mart]

knew or shoul d have known in the exercise of reasonable care.”

Lucas v. Buddy Jones Ford Lincoln Mercury, Inc., 518 So. 2d 646,

648 (M ss. 1988).

In granting Wal -Mart’s notion for summary judgnent, the
district court held that Woten had not presented evidence to
establish that WAl -Mart had breached its duty of care to the
decedent. In reaching this conclusion, the court held that

“[t] he owner of a business is not an insurer of the safety of its
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custoners and is not liable for injuries caused by conditions
whi ch are not dangerous or which are or should be known or
obvious to the custoner.” (citing Ball, 794 So. 2d at 292). The
parties agree, however, that the M ssissippi Suprenme Court has
abol i shed the “open and obvi ous” defense for premses liability
cases, adopting instead a pure conparative negligence regine
under which a plaintiff’s recovery is dimnished, but not barred,

where the condition conpl ained of is unreasonably dangerous but

easily observable. See Tharp v. Bunge Corp., 641 So. 2d 20, 25

(Mss. 1994). Nevertheless, Wal-Mart asserts that the district
court’s statenent that Woten could not recover as a matter of
law i f the condition was “known or obvious” is not grounds for
reversal because the facts in the summary-judgnent record do not
denonstrate that the curb over which the decedent allegedly

tri pped was unreasonably dangerous.

While we mght agree with WAl -Mart that the district court’s
reference to the obviousness of the condition is not necessarily
grounds for reversal,? we disagree with Wal-Mart’'s further
contention that the sunmary-judgnent record is devoid of facts

supporting a finding of dangerousness. 1In his notion in

2 | nportantly, the district court’s judgnent relied, in
the alternative, on a finding that the step to the garden area
was not dangerous or that any danger it posed shoul d have been
known or obvious to the decedent. Cf., Tharpe, 641 So. 2d at 25
(refusing to abrogate McGovern v. Scarborough, 566 So. 2d 1225
(Mss. 1990), on simlar grounds because, there, the court “went
into great detail to say that the defendant was not negligent and
merely threw in the phrase ‘open and obvious’ at the end”).
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opposition to sunmary judgnent, Woten attenpted to denonstrate
that Wal -Mart breached its duty of care by presenting evidence
that the garden area where the decedent fell was in conplete
disarray on the date in question, with pallets of garden
materials and other debris “in the way” of the step, which was
not clearly marked to increase its visibility. |In response, Wl -
Mart argues that its evidence denonstrates that the step was
marked with a bright orange stripe on the day of the accident,
that the decedent knew about the step because she had visited the
garden area on nunerous previous occasions, and that the presence
of debris in the garden area is immaterial because there is no

evi dence that decedent actually tripped over this debris.

Val -Mart’s argunents mss the mark. The Suprene Court of
M ssi ssippi has indicated that a business owner has a duty “to
warn of a condition even though the injured party . . . was aware
of the hazard” when the injured party “could not see [the hazard]

at the tinme of his accident.” Biloxi Req’'l Md. Cr. v. David,

555 So. 2d 53, 56 (M ss. 1989) (discussing Litton Sys., Inc. V.

Enochs, 499 So. 2d 1213, 1215 (M ss. 1984)). Thus, even if Wl -
Mart’ s evi dence shows that the decedent had traversed the step
nunmerous tinmes, a contention that Woten now di sputes, this would
not forman absolute bar to recovery; instead, other evidence in
the record creates a genuine issue of material fact regarding
whet her, on the date of the accident, the debris in the garden

area conceal ed the presence of the step, thus creating an
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unr easonabl y dangerous condition.® See McGovern, 566 So. 2d at

1228 (stating that an owner has a duty either “to keep the

prem ses reasonably safe” or, “when not reasonably safe” to warn
of “hidden danger or peril that is not in plain and open view).
A jury mght reasonably infer that WAl -Mart breached its duty of
care in allowng this debris to accunulate and that this breach

was the proxi mate cause of the decedent’s fall. See, e.qg., Mss.

Dep’t of Transp. v. Cargile 847 So. 2d 258, 262 (M ss. 2003)

(stating that “proof of a causal connection” may “be established
by circunstantial evidence” if the evidence is “sufficient to
make the plaintiff’'s asserted theory reasonably probable,” and,
in any event, “it is generally for the trier of fact to say
whet her circunstantial evidence neets this test”). W therefore
conclude that the district court erred in awardi ng sunmary
judgnent to Wl -Mart.
[11. CONCLUSI ON
Accordi ngly, we REVERSE the judgnent of the district court

and REMAND for further proceedings.

3 This issue of conceal nent distinguishes the case at bar
from past M ssissippi cases where a curb or sidewal k on a
busi ness-owner’s prem ses was held not to present an unreasonably
dangerous condition. See, e.q., Stanley v. Mirgan & Lindsey,
Inc., 203 So. 2d 473, 477 (Mss. 1967) (seven and one-half inch
curb to sidewal k); Ball, 794 So. 2d at 272-73 (curb from busi ness
to parking |ot).




