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PER CURI AM *

Petitioner ldrissa Diarra, a citizen and native of Quinea,
was found to be a renovable alien by a United States inmgration
court in 2001. Subsequently, the Board of Imm gration Appeals
affirmed this decision. D arra now petitions for review of the
deci sion of the Board of Immgration Appeals, arguing that: (1)
he was inproperly classified as an “arriving alien”; (2) his

request for a continuance to pursue his adjustnent of status

Pursuant to 5TH CR. R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



application was inproperly denied; and (3) his request for
cancel |l ati on of renoval should have been granted. For the
follow ng reasons, we DISMSS in part and DENY in part the
petition.
| . FACTUAL AND PROCEDURAL BACKGROUND

Diarra entered the United States for the first tine in 1989
as a noninmmgrant visitor. He overstayed his visa and, on Apri
9, 1996, applied for an adjustnent of status with the Inmmgration
and Naturalization Service (“INS").* Wiile his application was
pending, Diarra left the United States on two occasions, both
pursuant to an authorization of advance parole fromthe |INS.
First, he was out of the country from October 10, 1996 until
January 30, 1997. Second, he was out of the country fromJuly
29, 1997 until April 25, 1998. The 1-512 advance parol e docunent
that Diarra received fromthe INS stated:

Subj ect has application for “pernmanent residence” pendi ng

inthe Houston District Ofice. Note: This authorization

Wil permt you to resune your application for adjustnent

of status on your return to the United States.

While Diarra was out of the country, the INS invited himon
three occasions to an adjustnent interview. He clains not to

have received the invitations, and he did not respond to them

Accordingly, his application for adjustnent of status was denied.

! The INS ceased to exist on March 1, 2003, and the
Departnent of Honel and Security now perforns its functions. Since
the events relevant to Diarra’s petition occurred before the INS s
dissolution, we will refer to the agency as the “INS.”
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Subsequently, on May 15, 2001 (after Diarra had returned to the
United States for the second tine), the INS served himwith a
Notice to Appear (“NTA’) that charged himw th being an arriving
alien subject to renoval. On May 18, 2001, the INS comrenced
renoval proceedi ngs against Diarra in Houston.

On Novenber 20, 2001, a renoval hearing was held in Houston
immgration court. At the hearing, D arra denied being an
“arriving alien” but admtted to having no valid entry docunent.
The imm gration court held that Diarra was renovable. D arra
then filed a notion asking that the proceedi ngs be conti nued
because his new wife, a |awful permanent resident whom he married
twel ve days before the hearing, had filed an 1-130 visa petition
on his behalf.? Because the immgration judge found Diarra to be
an arriving alien, it held that he could not apply for an
adj ust nent of status and, accordingly, denied his request for a
cont i nuance.

At a subsequent hearing on January 29, 2002, D arra asked
the inmnmgration court for permssion to apply for cancell ation of

renoval .® On August 26, 2002, Diarra testified in support of his

2 This was Diarra’s second marriage. His first marriage
was the subject of his previous adjustnent of status application
t hat was deni ed.

3 The Attorney CGeneral has discretion to cancel a non-
permanent resident’s renoval if the alien denonstrates: (1) ten
years of continuous presence; (2) good noral character; (3) a lack
of certain crimnal convictions; and (4) exceptional and extrenely
unusual hardship to a qualifying relative. 8 U S. C
8§ 1229Db(b) (2000).



request for cancellation. The immgration judge denied his
application, finding that Diarra had failed to establish: (1) ten
years of physical presence in the United States (because of his
two absences); and (2) an exceptional and extrenely unusual
hardship to a qualifying relative. D arra was then granted a

vol untary departure, and he appealed the immgration judge’'s
decision to the Board of Inmmgration Appeals (“BlIA").

On January 14, 2004, the BIA, wthout issuing a witten
opinion, affirmed the inmmgration judge' s decision. D arra
subsequently filed the instant petition for review

1. STANDARD OF REVI EW

“Al though this Court generally reviews decisions of the BlA,
not immgration judges, it may review an inmm gration judge’s
deci si on when, as here, the BIA affirns w thout additional

explanation.” Min v. Ashcroft, 335 F.3d 415, 418 (5th Cr

2003). “[T]his Court nust affirmthe decision if there is no
error of law and if reasonable, substantial, and probative
evi dence on the record, considered as a whole, supports the
decision’s factual findings.” I1d.
I11. ANALYSIS

A Diarra’s Designation As an “Arriving Alien”

Diarra first argues that he should not have been classified
as an “arriving alien” because his travel was pursuant to a grant

of advance parole. Diarra notes that his |1-512 states that he



had an application for adjustnent of status pending, and it
explicitly permtted himto resune his application upon his
return to the United States. Thus, he argues that this advance
parol e docunent authorized himto take back the status he |eft
when he applied for parole and to resune his adjustnent
application. Diarra also invites this court’s attention to Joshi

V. Immgration and Naturalization Service, 720 F.2d 799, 803-04

(4th Gr. 1983). D arra states that the petitioner in Joshi,
like Diarra, entered the United States lawfully as a
noni nm grant, filed an adjustnent of status application, and
travel ed out of the country pursuant to a grant of advance
parole. According to Diarra, the Fourth Grcuit held that Josh
was not an “arriving alien” when he returned to the United
States. Diarra argues that this court should simlarly find that
he is not an “arriving alien.”

Diarra was clearly an “arriving alien.” Under 8 C.F. R

8§ 1.1(q):

The termarriving alien nmeans an applicant for adm ssion
comng or attenpting to cone into the United States at a
port-of-entry, or an alien seeking transit through the
United States at a port-of-entry, or an alieninterdicted
ininternational or United States waters and brought into
the United States by any neans, whether or not to a
desi gnated port-of-entry, and regardl ess of the neans of
transport. An arriving alien remins such even if parol ed
pursuant to section 212(d)(5) of the [INA], except that
an alien who was paroled before April 1, 1997, or an
alien who was granted advance parole which the alien
applied for and obtained in the United States prior to
the alien's departure from and return to the United
States, shall not be considered an arriving alien for
pur poses of section 235(b)(1)(A) (i) of the [INA].
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Because Diarra was |ast paroled into the country after April 1
1997, and because 8 235(b)(1)(A) (i) of the INA (providing for
expedited renoval) is not at issue in this case, Diarra falls
wthin the definition of an “arriving alien.” See id. D arra's
reliance on Joshi for a contrary result is msplaced. First,
Joshi is not binding precedent in this circuit. Second, Joshi
was deci ded over twenty years ago, nore than a decade before the
enactnent of the Illegal Immgration Reformand | nm grant
Responsibility Act of 1996 (“IIRIRA’). In Joshi, the Fourth
Circuit applied the Fleuti doctrine, under which an alien is not
considered to have “entered” the United States, pursuant to the
former 8 U.S.C. 8 1101(a)(1), if his departure fromthe United
States was an “innocent, casual, and brief excursion.” See

Joshi, 720 F.2d at 801; see also Rosenberg v. Fleuti, 374 U.S.

449, 462 (1963). The II RIRA, however, replaced the term“entry”
with the terns “adm ssion” and “admtted,” which are defined as:

Wth respect to an alien, the lawful entry of the alien
intothe United States after inspection and aut hori zation
by an immgration officer. (B) An alien who is paroled
under section 212(d)(5) . . . shall not be considered to
have been adm tted.

8 US. C 8 1101(a)(13)(A), (B); see also Zalawadia v. Ashcroft,

371 F.3d 292, 294-95 & n.3. Thus, under the law as it now
exists, Diarra, who was paroled into the United States, is by
definition an “arriving alien.” See 8 U S.C. § 1101(a)(13)(A);

CFR 8 1.1(q). Accordingly, the immgration court’s
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determnation that Diarra was an “arriving alien” was supported
by substantial evidence, and Diarra’ s petition is denied insofar
as it pertains to his classification as an “arriving alien.”
B. Diarra’s Motion for a Continuance

Diarra next argues that it was error for the immgration
court to deny his request to continue his case to allow the INS
to adjudicate the |1-130 Petition for Alien Relative filed by his
new wfe. D arra notes that at the tine she filed this
application, she was a | awful permanent resident with a pending
Application for Naturalization. D arra clains that the
imm gration judge wongly denied himthe opportunity to pursue
his application for adjustnent of status predicated on this
petition. |In support of this argunent, he notes that his [-512
advance parol e docunent specifically allowed himto resune his
application for adjustnent of status upon his return to the
United States. Additionally, in a supplenental letter brief, he
invites the court’s attention to a recent First Crcuit case,

Succar v. Ashcroft, 394 F.3d 8 (1st G r. 2005), in which the

First Crcuit allowed an alien in renoval proceedings to apply
for an adjustnent of status.

Diarra’s contention that he should have been permtted to
pursue his application for adjustnent of status before the
immgration court fails. First, the I-512 advance parol e

docunent provided only that Diarra would be permtted to pursue



his application for adjustnent of status that was pending at the
time he was granted advance parole, i.e., the application based
on his first marriage. See 8 CF.R § 245.2(a)(1). This
application, however, had already been denied, and D arra was not
attenpting to renew it before the immgration court. Rather,
Diarra was attenpting to pursue a different application for
adj ust nent of status based upon his second narri age.
Accordingly, his claimthat the 1-512 allowed himto pursue this
application for adjustnent of status fails.

Wth respect to Diarra’s citation to Succar, we need not
address this argunent because it is waived. Under 8 C F. R
8§ 245.1(c)(8), an arriving alien in renoval proceedings is
prohi bited from applying for an adjustnent of status. [In Succar,
the petitioner challenged the validity of 8§ 245.1(c)(8), and the
First CGrcuit held that 8§ 245.1(c)(8) was invalid. Succar, 394
F.3d at 36. This circuit, however, has not held that
8§ 245.1(c)(8) is invalid, and Succar is not binding precedent

here.* Mreover, unlike the petitioner in Succar, Diarra never

4 The only Fifth Circuit case to nention § 245.1(c)(8) is
Doria v. Ashcroft, No. 03-60383, 2004 W. 1161837, at *1 (5th Cr
May 25, 2004) (per curian) (unpublished). In Doria, the court
cited 8 CF.R 8§ 245.1(c)(8) and held that “[b]ecause Doria's
second adj ust nent application was not filed until after he had been
paroled into the United States and renoval proceedings had been
instituted, the [imm gration judge] was correct in concl uding that
he was not permtted to renew his adjustment application
Doria, 2004 W. 1161837, at *1. Simlarly, again citing
8§ 245.1(c)(8), the court stated that Doria “is ineligible for
adj ustnment of status as aresult of his status as an arriving alien
in renmoval proceedings.” 1d. at *2.
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chal l enged the validity of 8§ 245.1(c)(8) before the inmm gration
court or in his petition for reviewto this court. In fact,

D arra never nentioned 8 245.1(c)(8) in his petition for review
After briefing was conpleted in this case, the governnent
requested the opportunity to address Succar in a suppl enental
letter brief. Only then did Diarra, in a supplenental letter
brief of his own, claimthat 8 245.1(c)(8) is invalid. However,
under FED. R App. P. 28(a)(9)(A), an appellant’s brief nust
contain the “appellant’s contentions and the reasons for them
wWth citations to the authorities and parts of the record on

whi ch the appellant relies.” Likew se, we have consistently held
that issues that are not clearly designated in the appellant’s

initial brief are normally deened abandoned. See St. Pau

Mercury Ins. Co. v. WIllianson, 224 F.3d 425, 445 (5th Gr. 2000)

(“Cenerally, we deem abandoned those issues not presented and
argued in an appellant’s initial brief, nor do we consider
matters not presented to the trial court.”). Thus, because
Diarra did not challenge 8 245.1(c)(8) in his petition for

review, we consider his challenge waived.®> Accordingly, the

5 Addi tionally, as the governnent notes, Diarra was not
even prima facie eligible for an adjustnent of status based upon
his second marriage because: (1) the visa petition had not been
approved by the INS;, and (2) even if the visa petition had been
approved, no inmmgrant visa was “imedi ately available” to him
This follows fromthe fact that his new wife was only a | awf ul
permanent resident, not a U S. citizen, and any visa petition she
filed would be subject to the nunerical limtations of preference
visas. See 8 U.S.C. 88 1151(b)(2)(A) (i) & 1153. Because 8 U.S.C
§ 1255(a) states that an alien is only eligible for an adjustnent
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immgration court’s denial of Diarra’s request for a continuance
to pursue his adjustnent of status application was supported by
substantial evidence, and Diarra’ s petition with respect to his
request for a continuance i s denied.
C. Diarra’s Request for Cancell ation of Renoval

Finally, Diarra contends that the immgration court erred
when it denied his request for cancellation of renoval. First,
he contends that the inmgration court erred in finding that he
| acked ten years of continuous physical presence in the United
States, which is a requirenent for the cancellation of renoval.
See 8 U.S.C. 8 1229b(b). Diarra notes that 8§ 1229b(b) states
that an alien shall be considered to have failed to maintain
physi cal presence in the United States if he has departed the
United States for a single period that exceeds ninety days or for
any periods that, in the aggregate, total 180 days. D arra
argues, however, that the statute is silent with respect to
absences pursuant to a grant of advance parole. He also states
that his two absences were conpel |l ed by extenuating circunstances
(i.e., his father’s sickness and death) and were both pursuant to
a grant of advance parole. According to Diarra, he should not be
puni shed for his departures because of the grant of advance

par ol e.

of status if “an immgrant visais imedi ately available to himat
the time his application is filed[,]” D arra was not prinma facie
eligible for an adjustnent of status.
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Second, Diarra states that the inmmgration court erred in
finding that he did not neet the threshold for the exceptional
and extrenely unusual hardship requirenent for cancellation of
renmoval. Diarra argues that this court can review this el enent
of a cancellation of renoval claimbecause it is a |egal
guestion, not a discretionary determnation. He then contends
that he has recently been married and has two stepchildren.
According to Diarra, one of his stepchildren has lived his entire
life in the United States and the other needs Diarra’s help
(e.g., to translate his homework from French to English). Diarra
clains that returning his stepchildren to Africa would result in
a psychol ogi cal hardshi p, and he accordingly argues that he has
met the “exceptional and extrenely unusual hardship” prong.

This court does not have jurisdiction to address Diarra’s
argunents regarding his request for a cancellation of renoval
This follows fromthe fact that his request for cancellation of
removal was pursuant to 8 U.S.C. 8§ 1229b(b). Section
1252(a)(2)(B) of Title 8 of the United States Code provides:

Notw t hstandi ng any other provision of law, no court
shal |l have jurisdiction to review-

(i) any judgnent regarding the granting of relief under
section 1182(h), 1182(i), 1229b, 1229c, or 1255 of this
title, or

(ii) any ot her decision or action of the Attorney General
the authority for which is specified wunder this
subchapter to be in the discretion of the Attorney
Ceneral, other than the granting of relief under section
1158(a) of this title.
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8 U S.C. 8§ 1252(a)(2)(B) (enphasis added). Because the renoval
proceedings in this case commenced after the effective date of
these statutory restrictions on judicial review (April 1, 1997),
8§ 1252(a)(2)(B) is applicable to the present case. This
provision elimnates jurisdiction over decisions involving the
exerci se of discretion, as opposed to | egal or non-discretionary

questions. Mreles-Valez v. Ashcroft, 349 F.3d 213, 216 (5th

Cir. 2003). This court has held that an immgration court’s
determ nation as to the “exceptional and extrenely unusual
har dshi p” prong of 8§ 1229b involves the exercise of discretion.

Rueda v. Ashcroft, 380 F.3d 831 (5th Gr. 2004). In Rueda, this

court stated that it lacked jurisdiction to address the
petitioner’s claimthat the immgration court erred in finding
that the petitioner had failed to denonstrate the requisite
hardship for cancellation. [d. at 831. Accordingly, Darra's
petition, insofar as it regards a challenge to the hardship
determnation, is dismssed for |lack of jurisdiction.
Additionally, this court need not consider Diarra s argunent
regardi ng physical presence because even if he satisfies the
physi cal presence requirenent, this court lacks jurisdiction to
review the discretionary determnation that he failed to neet the

hardship requirenent. Ronero-Torres v. Ashcroft, 327 F.3d 887,

892 (9th G r. 2003) (holding that because the court |acked
“Jurisdiction to review the BIA's discretionary determ nation

that an alien failed to satisfy the ‘exceptional and extrenely
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unusual hardshi p’ requirenent for cancellation of renoval,” it
woul d not consider the petitioner’s challenge to the court’s

finding regarding a | ack of physical presence); Mrales Ventura

v. Ashcroft, 348 F.3d 1259, 1262 (10th G r. 2003) (hol ding that

because the court |acked jurisdiction to review the petitioner’s
hardshi p chal |l enge, her chall enge regardi ng her continuous
presence becane noot).
V. CONCLUSI ON
For the foregoing reasons, the petition for reviewis
DI SM SSED for lack of jurisdiction insofar as it pertains to
Diarra’s cancellation of renoval claim The petition is DEN ED

in all other respects.
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