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PER CURI AM *

Fernando Martinez was convicted by a jury on five counts of
conspiracy and inportation of nore than five kil ograns of cocai ne,
conspi racy and possession with intent to distribute nore than five
kil ograns of cocaine, and making a fal se statenent. The district
court sentenced Martinez to 151 nonths in prison on the four
conspi racy and cocai ne counts and 60 nonths on the fal se statenent
count. Al sentences were to be served concurrently.

Martinez argues that the district court erred in refusing the

Pursuant to 5TH GR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



foll ow ng proposed jury instruction:

Nervousness is a nornmal reaction to events that one

does not under st and. For t hat reason,
general nervousness is not sufficient to show
consci ousness of guilt. In the absence of facts

that suggest that the defendant’s nervousness or
anxi ety derives froman underlying consci ousness of
crimnal behavior, evidence of nervousness is
insufficient to support a finding of qguilty
know edge.

This court reviews the district court’s refusal to give a jury
instruction requested by the defense for abuse of discretion.

United States v. John, 309 F. 3d 298, 304 (5th Gr. 2002). “A court

commts reversible error where (1) the requested instruction is
substantially correct; (2) the requested issueis not substantially
covered in the charge; and (3) the instruction ‘concerns an
inportant point in the trial so that the failure to give it
seriously inpaired the defendant’s ability to effectively present

a given defense. Id. (citation omtted).

None of the three factors firmy support the general
nervousness instruction. Martinez's requested charge was an
i nconplete statenment of law with regard to nervousness because

nervousness at an inspection station is anong the circunstances

that can be probative of guilty know edge. United States v. Diaz-

Carreon, 915 F.2d 951, 954 (5th Gr. 1990). The charge adequately
instructed the jury on the requisite nental state because the
| anguage conveyed to the jury, at least in broad terns, that
nervousness could be anong the <circunstances that indicate

Martinez's state of m nd. Contrary to Martinez's argunent, the
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evi dence presented at trial suggested several connections between

Martinez’s nervousness and consciousness of guilt. United States

v. Jones, 185 F. 3d 459, 464 (5th Gr. 1999). The existence of the
substantial other evidence of gquilty know edge shows that the
district court did not abuse its discretion by concluding that an
i nstruction on general nervousness woul d not have been appropriate
and that the absence of such an instruction did not seriously
inpair Martinez's ability to present a defense.

Martinez argues that his sentence was inposed illegally in

light of the rule in United States v. Booker, 125 S. . 738

(2005), for the first time on appeal. This court’s reviewis for
plain error. See United States v. Val enzuel a- Quevedo, 407 F.3d
728, 732-33 (5th Cr. 2005), cert. denied, S ¢a.  (Cct. 3,

2005) (No. 05-5556); United States v. Mares, 402 F. 3d 511, 520 (5th

Cr. 2005), «cert. denied, S a. _ (Cct. 3, 2005

(No. 04-9517).
After Booker, “[i]Jt is <clear that application of the
Quidelines in their mandatory form constitutes error that is

pl ain.” Val enzuel a- Quevedo, 407 F.3d at 733. To satisfy the

pl ain-error test inlight of Booker, Martinez nust denonstrate that

his substantial rights were affected by the error. United States

v. Infante, 404 F.3d 376, 395 (5th Cr. 2005). Contrary to

Martinez’s argunment, there is nothing in the record indicating that
the district court woul d have i nposed a different sentence under an

advi sory Sentencing Quidelines schene. United States v. Bringier,
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405 F. 3d 310, 317 n.4 (5th Gr. 2005), cert. denied, S. .

(Cct. 3, 2005) (No. 05-5535). WMartinez argues that the application

of the Mares/Bringier plain error standard is contrary to the plain

error standard enunciated in United States v. Dom nguez Benitez,

542 U.S. 74 (2004). Martinez’s challenge to the show ng required

under Mares and Bringier is unavailing. See United States v.

Eastl and, 989 F.2d 760, 768 n.16 (5th Cr. 1993). Accordi ngly,
there is no basis for concluding that the district court woul d have
i nposed a | ower sentence under an advi sory sentencing regine. See
Mares, 402 F.3d at 522.

AFF| RMED.



