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PER CURI AM *

Laura Gal van appeals the dismssal, for failure to exhaust
adm nistrative renedies, of her clains arising under the Enpl oyee
Retirenment and Incone Security Act of 1974, 29 U S.C 8§ 1101 et
seq. (ERISA). She cont ends: SBC Pension Benefit Plan, SBC
Comruni cations, Inc. (the Plan’s sponsor and coordinator), and
Mell on  Fi nanci al Corporation (the Plan's outside clains

adm nistrator) wongfully deprived her of Plan benefits; and the

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Plan’s fiduciaries breached their fiduciary duties toward the Pl an
when, inter alia, they msallocated under a qualified donestic
relations order (QDRO). VACATED and REMANDED.

| .

Galvan and Stanley Davis, an SBC enployee and Plan
participant, divorced in 1995. As part of that process, Glvan
acquired an interest in Davis’ Plan benefits pursuant to a QDRO
entitling her to fifty percent of his accrued benefits as of 16
March 1995.

I n Novenber 2000, Davis accepted an early-retirenment paynent
from SBC Gal van contacted SBC in February 2001, requesting
informati on about that paynent and how the QDRO affected its
di stribution. SBC replied that April, stating, inter alia, the
anmount it determ ned Gal van was due under the QDRO, based on Davi s’
accrued benefits under the Plan, and offering her a single life
annuity, payable over Davis’ lifetime, of $ 639.91 a nonth, with a
| unp- sumanount of $ 106, 921.74. This distribution did not include
part of Davis' early-retirenent paynent.

Because Galvan and defendants disagreed whether the QDRO
entitles Galvan to a portion of that paynent, she requested from
SBC nore information about the paynent, including an accounti ng.
SBC did not reply to @Glvan’'s satisfaction, and further

comuni cati on between themfailed to resolve her concerns. (Anong



ot her things, Galvan filed an action in state court, but dism ssed
the Plan in order to exhaust adm nistrative renedies.)

Therefore, as an alternate payee under the Plan, Galvan filed
a benefits claimwith SBC, which it received on 22 March 2004,
approximately three years after Galvan’s initial 2001 contact with
SBC. In this admnistrative claim Galvan asserted: t he QDRO
entitled her to part of Davis’' early-retirenent paynent; and the
Plan’s fiduciaries breached various duties in their comuni cations
wth her and in their transaction wth Davis. Gal van requested
benefits under the QDRO, as well as for the fiduciaries, inter
alia, to reinburse the Plan the anount allegedly msallocated to
Davi s.

Pursuant to ERISA regulation, SBC had 90 days from the 22
March recei pt of Galvan’s adm nistrative claimin which to respond.
See 29 CF. R § 2560.503-1(f)(1). Nevertheless, Galvan filed her
original conplaint in this action on 20 April, approximtely 60
days before defendants’ 90-day response w ndow had closed and
W thout resolution of her admnistrative claim Her conpl ai nt
presented clains for benefits and breach of fiduciary duty. The
pronmpt filing of her conplaint was to preserve her fiduciary clains
in the face of potential expiration of the limtations period; she
did not, however, serve defendants with that conpl aint.

On 22 June 2004, two days after defendants’ 90- day

adm ni strative-response period had ended, SBC sent a letter (dated



15 June) notifying Glvan it needed nore tine to process her
admnistrative claim See id. (“If the plan adm nistrator
determ nes that an extension of tinme for processing is required,
witten notice of the extension shall be furnished to the clai mant
prior to the termnation of the initial 90-day period.”). lvan
received this extension notice on 25 June 2004.

One day earlier (24 June), however, @Galvan had concl uded her
adm ni strative clains were exhausted because the 90-day peri od had
expired wthout a response from defendants. Accordingly, on 24
June, she filed an anended conplaint and noved the district court

to either: rul e she had exhausted adm nistrative renedi es; abate

her clains until her admnistrative renedies were exhausted; or
toll the limtations period for her fiduciary clains. In so
nmovi ng, she contended: because SBC did not respond to her

admnistrative claimw thin 90 days, her admnistrative renedi es
shoul d be deened exhausted under 29 C.F.R 8 2560.503-1(1), which
states a party shall “be deened to have exhausted the
admnistrative renedies available under the plan and shall be
entitled to pursue any avail abl e renedi es” under ERI SA, 29 U S. C
8§ 1132(a), if the plan fails to “follow clains procedures
consistent with the requirenents of this section”. 29 CF.R 8
2560. 503-1(1). @Galvan served defendants with the anended conpl ai nt

and noti ons.



Gal van’s anended conplaint reiterated the clains in her
original conplaint. She presented two clains for benefits under
the QDRO. She also raised, inter alia, three breach-of-fiduciary-
duty clains for: causing the Plan to | ose noney by distributing to
Davi s sunms due Gal van under the QDRO negligence and i nprudence in
making a lunp-sum distribution to Davis wthout Galvan's
aut hori zation; and not disclosing the identity of the fiduciary
responsi ble for determ ning Galvan’s benefits clai ns.

Def endants noved to di sm ss pursuant to Federal Rule of G vil
Procedure 12(b), asserting @Glvan had not exhausted her
admnistrative renedies for her benefits and fiduciary clains.
Def endant s cont ended Gal van’ s admi ni strative renedi es shoul d not be
deemed exhausted based on the l|late notice of admnistrative
conti nuance because that notice substantially conplied with ERI SA
regul ati ons. Alternatively, defendants noved to stay the
proceedi ngs until adm nistrative renedi es had been exhaust ed.

On 30 Septenber 2004, the district court granted defendants’
motion to dismss, concluding they had acted in substantial
conpliance with ERISA regulations in responding to Glvan’'s
adm nistrative claim therefore, her admnistrative renedi es had
not been exhaust ed. It held: tolling did not apply to her
fiduciary clains under Radford v. General Dynam cs Corp., 151 F. 3d
396, 400 (5th Cr. 1998) (holding the ERISA limtations period is

not tolled while admnistrative renedies are being exhausted),



cert. denied, 525 U S 1105 (1999); and dismssal wthout
prejudi ce, not abatenent, was the proper disposition.

Gal van noved to reconsider, asking the court to find her
adm ni strative renedi es exhaust ed because of defendants’ failureto
conply strictly with ERI SA regul ati ons concerning the timng and
content of the extension notice. Gal van acknowl edged SBC had
denied her adm nistrative claimand declared it exhausted during
the district court proceedings (the final adm nistrative ruling was
rendered on 29 Septenber 2004, the day before the district court’s
di sm ssal order). Notwi t hst andi ng her adm nistrative renedies
t heref or e bei ng exhaust ed, Gal van asserted t he exhaustion i ssue was
not noot because whether the district court would defer to the
Plan’s denial of her admnistrative claimremined at issue. She
cont ended: the applicable ERISA regulations abolished the
substanti al -conpliance doctrine relied upon by the district court;
and defendants’ adm nistrative-conpliance failures, taken in the
aggregate, deprived her of adequate notice of the initial denial of
her adm ni strative claimand of full and fair review of that claim

Defendants responded that Galvan failed to establish
justifiable grounds for reconsideration. The district court denied
the notion for reconsideration, holding: the ERI SAregulations did
not abolish the substantial-conpliance doctrine; and the |ater
exhaustion of Galvan’s claims did not affect their |ack of

exhaustion at the tine she filed her conplaint.



1.

Al t hough @Galvan contends fiduciary clainms need not be
exhaust ed, she acknow edges that benefits clains nmust be. Galvan
asserts the district court erred by: (1) dismssing her benefits
and fiduciary clains for | ack of exhaustion; (2) declining to abate
her fiduciary clainms, pending exhaustion of her benefits clains;
(3) declining to toll the limtations period for her fiduciary
clains, pending any required exhaustion of her admnistrative
claim and (4) ruling SBC substantially conplied wth ERI SA
regulations in responding to Galvan’'s benefits clains two days
out si de the 90-day w ndow.

A

Gal van mai ntai ns her clains were wongly dismssed for failure
to exhaust admi nistrative renmedies. Such a dismssal is reviewed
de novo. E.g., Bonbardi er Aerospace Enpl oyee Wl fare Benefits Pl an
v. Ferrer, Poirot & Wansbrough, 354 F.3d 348, 351 (5th Cr. 2003),
cert. denied, 541 U. S. 1072 (2004); see also Nichols v. Prudenti al
Ins. Co. of Am, 406 F.3d 98, 105 (2d G r. 2005) (A district
court’s dismssal of aclaimfor failure to exhaust adm nistrative
remedies i s reviewed de novo.); D Amco v. CBS Corp., 297 F. 3d 287,
290 (3d Cr. 2002) (“[We review de novo the applicability of
exhaustion principles to plaintiffs’ clains”.).

The district court ruled generally: Galvan’s clains were

“barred by the requirenent of exhaustion of admnistrative



remedi es”, but erroneously specified: “failure to exhaust
adm nistrative renmedies under ERI SA causes a court to |ose
jurisdiction”, Galvan v. SBC Pension Benefit Plan, No. SA-04-CA-
033-XR, slip op. at 6 (WD. Tex. 30 Sept. 2004); and it was
“Wthout jurisdiction” because Galvan had failed to exhaust
adm nistrative renedi es before she filed her conplaint, Galvan v.
SBC Pensi on Benefit Plan, No. SA-04-CA-0333-XR, slip op. at 2 (WD.
Tex. 21 QOct. 2004) (order denying notion for reconsideration).

Qur court has held ERI SA exhaustion is not a prerequisite to
federal court jurisdiction. See Hager v. NationsBank N. A, 167
F.3d 245, 248 n.3 (5th CGr. 1999); Chailland v. Brown & Root, Inc.,
45 F.3d 947, 950 n.6 (5th G r. 1995). Furthernore, the district
court erred in ruling on Galvan’s contentions pertaining to her
fiduciary-duty clainms w thout factual devel opnent of whether she
properly stated a breach-of-fiduciary-duty claim or whether her
asserted fiduciary clains are instead disguised benefits clains.
The court’s not factually devel oping this fundanental issue before
di sm ssing both her fiduciary and benefits clains for failure to
exhaust was significant because, although benefits clains require
adm ni strative exhaustion, fiduciary clains do not. Conpar e
Ml ofsky v. Am Airlines, Inc., 442 F.3d 311, 313 (5th Gr. 2006)
(en banc) (holding “fiduciary breach clains [do] not requir|e]
exhaustion of admnistrative renedies”) (citing Smth v. Sydnor,

184 F.3d 356, 365 (4th Cr. 1999), cert. denied, 528 U S 1116
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(2000) and Mol nar v. Whbbelt, 789 F.2d 244, 250 n.3 (3d Gr.
1986)), with Chailland, 45 F.3d at 950 n.6 (holding adm nistrative
remedi es must be exhausted before bringing a benefits clain, and
Denton v. First Nat’'l Bank of Waco, Tex., 765 F.2d 1295, 1301-02
(5th Gr. 1985) (sane).

In dismssing Galvan’s clains, the district court erroneously
stated breach-of-fiduciary-duty clains are subject to the
exhaustion requirenent, citing Simmons v. WIIlcox, 911 F.2d 1077
(5th Gr. 1990). Simons, however, hel d the exhaustion requirenent
applies to fiduciary clains that are instead disguised benefits
clains, not to true breach-of-fiduciary-duty clains. 1d. at 1081;
see Smth, 184 F.3d at 362 (interpreting Sinmmons as requiring
adm ni strative exhaustion where a fiduciary claim is based on
either the denial of benefits or a simlar decision regarding a
benefits claim in which case “such a claimis a naked attenpt to
ci rcunvent the exhaustion requirenent”).

Because the district court did not consider whether Galvan's
fiduciary clainms for msallocation of Plan assets are disqguised
benefits clains, thus subject to exhaustion, we remand for factual
devel opnent of whether Galvan is pursuing a fiduciary claim which
does not require adm ni strati ve exhaustion, or a disguised benefits
claim See M| ofsky, 442 F.3d at 313; see also D Am co, 297 F.3d
at 291 (Fiduciary cl ains anount to benefits clains when “resol ution

of the clains rests upon an interpretation and application of an
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ERI SA-regul ated plan rather than on an interpretation and
application of ERISA". (Internal quotation omitted.)); Harrow v.
Prudential Ins. Co. of Am, 279 F.3d 244, 253 (3d Gr. 2002
(“Plaintiffs cannot circunvent the exhaustion requirenent by
artfully pleading benefit clains as breach of fiduciary duty
clains.”).

Because we remand for factual devel opnent and det erm nati on of
whet her Galvan has properly raised a breach-of-fiduciary-duty
claim we need not consider her assertion regarding the district
court’s refusal to abate her fiduciary clains pendi ng exhausti on of
her benefits cl ains. Li kew se, until it is determ ned whether
Gal van properly raised a fiduciary claim it would be premature to
determ ne whether the court erred in declining to toll the
limtations period for her fiduciary clains, pending exhaustion of
her adm nistrative cl aim

B.

On remand, in the event the district court rules Galvan is
i ndeed pursuing breach-of-fiduciary-duty clains, as discussed
supra, no exhaustion was required for those clains. |[|f, however,
the court rules those clains are disguised benefits clains and,
thus, subject to exhaustion, then it correctly dismssed her
clains, including those she identified as benefits clains, wthout

prejudice, for failure to exhaust.
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The dismssal of a conplaint for failure to exhaust is
reviewed for abuse of discretion. See Zhou v. Guardian Life Ins.
Co. of Am, 295 F.3d 677, 678 (7th G r. 2002). Gal van asserts:
her adm nistrative renedies were exhausted after she filed her
original conplaint; therefore, the district court erred in
dism ssing this action.

SBC responds: the district court properly dism ssed Gal van’s
clainms because exhaustion of admnistrative renedies is a
prerequisite to pursuing clainms in district court; and she had not
exhausted those renedi es when she filed her original conplaint on
20 April 2004. Along this line, SBC naintains: a party cannot
pursue admnistrative and federal renedies concurrently; and
prohibiting this practice better neets the efficiency goals of the
ERI SA exhaustion doctrine. Al so, dismssing premature clains
W thout prejudice allows litigants to cure their m stakes. SBC
anal ogi zes ERI SA exhaustion requirenents to those of the Prison
Litigation Reform Act, 42 U S.C. § 1997e (PLRA), which prohibit a
prisoner fromfiling a claimin federal court while attenpting to
exhaust adm nistrative renedi es.

Galvan replies: a plaintiff my exhaust admnistrative
remedi es after a federal action has been filed; the anal ogy bet ween
t he PLRA and ERI SA exhaustion requirenents fails because the PLRA s
exhaustion requirenent is mandated by statute, while ERISA's is a

matter of common law, and, in this instance, dism ssal of Gl van’s
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clains will result in harm because the limtations period on her
fiduciary clains may have run by the tinme she re-files her (now
exhaust ed) cl ai ns.

It appears the district court’s dismssal for failure to
exhaust was based on Galvan’s not having exhausted her
adm ni strative renedi es when she filed her anended conpl ai nt (see
infra concerning the operative filing date being that of the
original, not the anended, conplaint). Consequently, Glvan’'s
appeal highlights SBC s failure to respond tinely to her clains;
she contends this failure triggered 29 C F. R § 2560.503-1(1),
whi ch, as di scussed supra, dictates a clai mbe deened exhausted if
a plan does not conply wth those regulations concerning
adm ni strative renedies. Because SBC did not conply with those
regul ati ons, Gal van  asserts, her admnistrative renedies
were exhausted at the tine she filed her anended conpl ai nt.

A claim arising under ERI SA does not accrue wuntil an
adm ni strative cl ai mhas been denied. Paris v. Profit Sharing Pl an
for Enp. of Howard B. WIf, Inc., 637 F.2d 357, 361 (5th Cr.),
cert. denied, 454 U S. 836 (1981). SBC received Galvan’s clai mon
22 March 2004; Galvan filed her original conplaint on 20 April
| ess than a nonth |ater.

Further, our court “fully endorse[s] the prerequisite of
exhaustion of admnistrative remedies in the ERI SA context”.

Medina v. AnthemlLife Ins. Co., 983 F.2d 29, 33 (5th Cr.) (citing
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Si mons, 911 F. 2d at 1081, and Meza v. CGen. Battery Corp., 908 F. 2d
1262, 1279 (5th Cr. 1990)) (enphasis added), cert. denied, 510
US 816 (1993). “A civil action is commenced by filing a
conplaint wwth the court.” Feb. R Qv. P. 3. The filing date of
Galvan’s original conplaint (20 April), not that of her anended
conplaint (24 June), is the operative date for this analysis.

Galvan did not satisfy the exhaustion requirenent when she
filed her original conplaint. Further, she admts she planned to
pursue admnistrative renedies after filing; and she waited to
serve defendants until after she both concl uded her clai ns had been
exhausted due to defendants’ failure to respond and filed an
anmended conplaint. In short, Galvan acted in precisely the manner
t he exhaustion requirenent was designed to avoid. The district
court did not err in dismssing her benefits clainms wthout
prejudice for lack of exhaustion. (Qur conclusion that the
district court properly dismssed these clains because they were
not exhausted when Galvan filed her original conplaint obviates
reachi ng the substantial -conpliance issue.)

L1l

For the foregoing reasons, the judgnent is VACATED and this
matter is REMANDED for further proceedings consistent with this
opi ni on.

VACATED AND REMANDED
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