United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 17, 2005

Charles R. Fulbruge llI
Clerk

No. 04-51051
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROLANDO CALDERI LLA- REGALADOG,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 2:04-CR-226-1-WN

Bef ore BENAVI DES, CLEMENT, and PRADO, Circuit Judges.
PER CURI AM *

Rol ando Cal deri |l | a- Regal ado appeal s his sentence follow ng
his guilty-plea conviction of illegal reentry, in violation of
8 US.C 8 1326(a) and (b)(2). The district court sentenced him
to 30 nonths of inprisonnent, three years of supervised rel ease,
and a $100 speci al assessnent.

Cal deril | a- Regal ado argues that his sentence violates his

due process rights, under Apprendi v. New Jersey, 530 U S. 466

(2000), because he was sentenced based on a prior aggravated

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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felony not alleged in his indictnent. As Calderill a-Regal ado

concedes, this argunent is foreclosed by Al nendarez-Torres v.

United States, 523 U S. 224 (1998). W nust foll ow

Al nendar ez-Torres unless and until the Supreme Court itself

determnes to overrule it.”” United States v. Mnci a-Perez, 331

F.3d 464, 470 (5th Gr. 2003) (citation omtted).
For the first time on appeal, Calderilla-Regal ado argues

that, under United States v. Booker, 125 S. C. 738 (2005), this

court nust vacate his sentence and remand for resentencing
because the district court violated his Sixth Amendnent rights
when it sentenced himbased on its finding that he was on

supervi sed release at the tine he coonmtted the offense. He also
argues that the district court erred by sentencing hi munder the
pr e- Booker mandatory guideline reginme. Because Calderilla-

Regal ado did not preserve the argunents in the district court,

our reviewis for plain error. See United States v. Mares, 402

F.3d 511, 520 (5th CGr. 2005), petition for cert. filed (Mar. 31

2005) (No. 04-9517).

The district court’s application of the guidelines in their
mandatory formconstituted error that is “plain” for purposes of
satisfying the first two prongs of the plain error analysis.

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th Cr

2005), petition for cert. filed (July 25, 2005) (No. 05-5556).

Cal deril | a- Regal ado al so bears the burden of denonstrating “that

t he sentenci ng judge--sentenci ng under an advi sory schene rather
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than a mandatory one--woul d have reached a significantly
different result.” See Mares, 402 F.3d at 521. Calderill a-
Regal ado has not made such a showing with respect to his Sixth
Amendnent claimor his claimregardi ng the mandatory application
of the guidelines. Accordingly, the judgnent of the district
court is AFFI RMVED.



