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PER CURI AM *

M sael Garcia-Chapa (“Garcia”) appeals his sentence inposed
followng his guilty pleatoillegally re-entering the United
States after having been deported, in violation of 8 U S. C
8§ 1326. The district court sentenced Garcia to 70 nont hs of
i nprisonnment and three years of supervised rel ease.

Garci a asserts that, under Apprendi v. New Jersey, 530 U S

466 (2000) and its progeny, 8 U.S.C. § 1326(b) is
unconstitutional because it permts a sentencing judge to

i ncrease a sentence beyond the statutory maxi num based on a

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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factor that need not be submtted to a jury for proof or admtted
by the defendant. Garcia concedes that this argunent is

forecl osed by Al nendarez-Torres v. United States, 523 U S. 224,

235 (1998), but he seeks to preserve the issue for possible

Suprene Court review. This court nust follow Al nendarez-Torres

unless and until the Suprenme Court itself determnes to

overrule it.”” United States v. lzaguirre-Flores, 405 F.3d 270,

277-78 (5th Gr. 2005) (citation omtted).

Garcia argues that his sentence was increased under the
Sentencing Guidelines, in violation of the Sixth Anendnent, based
on a factor that was neither submtted to a jury for proof beyond
a reasonabl e doubt nor admtted by Garcia. He al so argues that
the district court erred by sentencing himunder the pre-Booker
mandat ory gui deline reginme. Because Garcia did not preserve
these argunents in the district court, our reviewis for plain

error. See United States v. Mares, 402 F.3d 511, 520 (5th Gr.

2005), petition for cert. filed (U S. Mar. 31, 2005) ( No.

04-9517). If it is assuned arguendo that the Booker rule is
inplicated by the addition of crimnal history points based
Garcia s having coonmtted the instant offense within two years
af ter having been discharged froma prior prison term then the
error was “plain.” 1d. at 520-21. Moreover, the district
court’s application of the guidelines in their mandatory form
constituted error that is “plain” for purposes of satisfying the

first two prongs of the plain-error analysis. United States v.

Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th Cr. 2005). Garcia
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al so bears the burden of showing that his “substantial rights”
were violated, such “that the sentencing judge--sentencing under
an advi sory schene rather than a mandatory one--woul d have
reached a significantly different result.” See Mares, 402 F. 3d

at 521; see also United States v. Bringier, 405 F.3d 310, 317-18

n.4 (5th Gr. 2005). Garcia has not nmade such a showng with
respect to his Sixth Anendnent claimor his claimregarding the
mandat ory application of the guidelines.

Accordingly, the judgnent of the district court is AFFI RVED.



