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Before JONES, SM TH, and PRADO, Circuit Judges.
PER CURI AM *

Johnnie R Propes, Texas state prisoner # 1178904, has noved
for leave to proceed in forma pauperis (IFP) on appeal follow ng
the district court’s certification pursuant to 28 U. S. C
8§ 1915(a)(3) that his appeal was not taken in good faith.

Because his notice of appeal was filed after the magistrate
judge issued his report and recommendati on but before the

district court had issued its final ruling, Propes sought to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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appeal the magistrate judge's report and recommendation. The
district court denied Propes |eave to proceed | FP on appeal,
finding that, because the case was still pending before it, the
appeal was not proper and not taken in good faith.

A premature notice of appeal is valid only when the order
appeal ed from announces a decision that would be appealable if it
were immedi ately followed by the entry of judgnent. FirsTier

Mortg. Co. v. Investors Mirtg. Ins. Co., 498 U. S. 269, 276-77

(1991); see also United States v. Cooper, 135 F. 3d 960, 963 (5th

Cr. 1998). Even if it were imedi ately followed by the entry of
judgnent, the magi strate judge’'s report and reconmendati on was

not appeal able. See Cooper, 135 F.3d at 962-963; see al so

Trufant v. Autocon, Inc., 729 F.2d 308, 309 (5th G r. 1984). As
such, Propes’s notice of appeal was insufficient to confer

jurisdiction on this court. See FirsTier, 498 U S. at 276-77;

see al so Cooper, 135 F.3d at 962-63. Because Propes seeks to

appeal a nonappeal abl e order, his appeal has no arguable basis in

|l aw or fact and, therefore, is frivol ous. See Howard v. King,

707 F.2d 215, 220 (5th Gr. 1983). Moreover, as Propes failed to
address the district court’s stated grounds for certifying that
hi s appeal was not taken in good faith, he has waived the issue.

See Baugh v. Taylor, 117 F.3d 197, 202 (5th Cr. 1997);

Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744,

748 (5th Gir. 1987).
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Accordingly, Propes’s request for |eave to proceed |IFP on
appeal is DENIED and the appeal is DISM SSED as frivolous. See
Baugh, 117 F. 3d at 202 n.24; 5th Cr. R 42.2. W earlier

di sm ssed as frivolous Propes’s appeal in Propes v. Collin County

Sheriff's Ofice, 04-40430 (5th Cr. Cct. 20, 2004). OQur

di sm ssal of the appeal as frivolous and the district court’s
dism ssal of the suit in that case as repetitive count as two

strikes under 28 U . S.C. § 1915(g). See Adepegba v. Hamons, 103

F.3d 383, 385-87 (5th Cr. 1996).

Because Propes has accunmul ated at |east three strikes under
28 U.S.C. 8 1915(g), he is BARRED from proceeding | FP in any
civil action or appeal filed while he is incarcerated or detained
inany facility unless he is under inmm nent danger of serious
physical injury. 28 U S. C 8§ 1915(g). W caution Propes to
review his pendi ng appeals and withdraw any that are frivol ous.

Propes’s notions for the appoi ntnent of counsel on appeal
and for an order directing prison officials to tender to hima
copy of his nedical records are DEN ED

| FP DENI ED; APPEAL DI SM SSED; 28 U.S.C. 8§ 1915(g) BAR | MPOSED



