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Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 3:04-CV-29-FM

Bef ore JONES, BARKSDALE, and PRADO Circuit Judges.
PER CURI AM *

Andr es Al ej andr o- Gonzal ez (“Al ej andro”), federal prisoner
#14330- 179, appeals fromthe district court’s order construing his
28 U . S.C. § 2241 petition as a notion for relief pursuant to 28
U.S.C. 8§ 2255 and dismissing the constructive 28 U S.C. § 2255
nmoti on wi thout prejudice for |ack of jurisdiction. Al ejandro noves
for a stay of deportation pending resolution of his appeal; his

nmotion is DEN ED as noot.

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Al ej andro contends solely that the current version of
section 241(a)(5) of the Immgration and Naturalization Act should
not have been applied retroactively to the reinstatenent of the
original order of renobval against him According to Al ejandro,
that provision becane effective on April 1, 1997, after he
reentered the United States in April 1996. He argues that the
retroactive application of 8§ 241(a)(5) and its acconpanying
adm nistrative regul ati ons deprives him of due process rights he
m ght ot herw se enj oy.

We do not address the nerits of Al ejandro’s contentions
at this tine. The district court should not have sua sponte
recharacterized Alejandro’s 28 U S.C. § 2241 petition as a 28
US.C 8§ 2255 notion (Alejandro’s first 28 U S.C. § 2255 notion)
wthout first notifying Alejandro and warning him “that this
recharacterization neans that any subsequent 8§ 2255 notion will be
subject to the restrictions on ‘second or successive’ notions, and
provid[ing hin] an opportunity to withdraw the notion or to anend
it sothat it contains all the 8 2255 clainms he believes he has.”

Castro v. United States, 124 S. C. 786, 792 (2003). W express no

opi nion regarding whether or not a recharacterization would be
proper follow ng the notice and opportunity required by Castro.

VACATED AND REMANDED.



