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PER CURI AM *
This matter is before us on remand from the United States

Suprene Court for reconsiderationinlight of its recent opinionin

United States v. Booker.! At our request, Defendant-Appell ant

Ni col as Marrufo-CQutierrez has submtted a suppl enental | etter brief
addressing the inpact of Booker, to which the Governnent has
responded with a notion to reinstate our prior affirmance of his

conviction and sentence. Marrufo-CQutierrez opposes the

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1543 U S — 125 S. . 738 (2005).



Governnment’s notion. For the following reasons, we find that

Booker does not affect Marrufo-Qutierrez’s sentence.

| . BACKGROUND

Marrufo-CQutierrez pled guilty to and was convicted of being in
the United States unlawfully fol | om ng deportation, in violation of
8 US.C 8§ 1326. This offense carries a maxi num penalty of two
years’ inprisonnent and one year of supervised release. Marrufo-
CQutierrez had a prior conviction for illegal reentry, which under
8§ 1326(b) (1) triggered an increase in the statutory maxi numter mof
i nprisonment and supervised release. It also resulted in a four-
| evel enhancenent to the CGuidelines offense | evel, which, conbi ned
wth Mirrufo-GQutierrez’s crimnal history score, produced a
Cui del i nes sentencing range of 21 to 27 nonths. The district court
i nposed a sentence of 27 nonths’ inprisonnment to be foll owed by
three years’ supervised rel ease. Marrufo-Qutierrez objected to the
sentence on the ground that it exceeded the statutory maxi num
whi ch objection the district court overrul ed.

Marrufo-CQutierrez appealed his conviction and sentence,
argui ng that because the indictnent did not state a 8§ 1326(b) (1)
of fense because it did not allege a prior conviction, his sentence
exceeded the statutory nmaximumin violation of the Constitution.
In the alternative he challenged the constitutional validity of 8§
1326(b)(1). In his brief on appeal Marrufo-Cutierrez acknow edged

that his argunents were foreclosed by precedent, but raised them



only to preserve themfor possible reviewby the Suprene Court. W
affirmed the conviction and sentence in an unpublished opinion.?2
Marrufo-CQutierrez then petitioned the United States Suprene Court
for a wit of certiorari. After Booker was decided, Marrufo-
Gutierrez submtted a suppl enental petition for certiorari in which
he chal l enged his mandatory Cui deline sentence. As noted above,
the Suprenme Court vacated the judgnent and remanded to this court
for further consideration in |ight of Booker.
1. DI SCUSSI ON

A Standard of Revi ew

Marrufo-Qutierrez rai sed his Booker claimfor the first tine
in his supplenental petition for certiorari. Therefore, we wll
not revi ew his Booker clai mabsent “extraordinary circunstances.”?
The extraordi nary circunstances standard i s nore demandi ng t han t he
plain error review that we enpl oy when a defendant has raised his
Booker claim for the first time on appeal.* Therefore, if a
def endant cannot satisfy the plain error standard, he certainly
cannot satisfy the extraordinary circunstances standard.?® As
Marrufo-CQutierrez’s claimdoes not survive plain error review, we

need not address the question of extraordinary circunstances.

2 United States v. Marrufo-Gutierrez, No. 04-50475, 110 Fed.
Appx. 432 (5th Cr. QOctober 21, 2004) (unpublished opinion).

3 United States v. Taylor, 409 F.3d 675, 676 (5th Cir. 2005).
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Under plain error review, we will not remand for resentencing
unless thereis “(1) error, (2) that is plain, and (3) that affects
substantial rights.”® If the circunstances neet all three
criteria, we nmay exercise our discretion to notice the error, but
only if it “seriously affects the fairness, integrity, or public
reputation of judicial proceedings.”’ Since Booker, sentencing
under mandatory GQGuidelines (1) constitutes error, and (2) that
error is plain.® Wether the error affects substantial rights is
a nore conplex inquiry in which the defendant bears the burden of
proof. He carries his burden if he can “denonstrate a probability
‘sufficient to undernmine confidence in the outcone.’”® The
def endant denonstrates such a probability when he identifies from
the record an indication that the sentencing judge would have
reached a significantly different result wunder an advisory
Gui del i nes schene. 1°
B. Merits

In his supplenental letter brief, Marrufo-Qutierrez concedes
that “the district court inposed [a] sentence at the top of [the
Guidelines] range, and it gave no indication that it would have

given a |lower sentence in an advisory system’ He further

6 United States v. Cotton, 535 U S. 625, 631 (2002).

T 1d.
8 United States v. Mares, 402 F.3d 511, 521 (5th G r. 2005).

°1d. (quoting United States v. Dom nquez Benitez, 542 U.S. 74
(2004)).

0 1d. at 522.



acknowl edges that he cannot satisfy the plain error standard we
articulated in Mares, but expresses his disagreenent with that
decision in order to preserve a challenge for possible Suprene
Court review. Mares is the settled law of this circuit and we may
revisit it only en banc or follow ng a Suprene Court decision that
effectively overturns it.
1. CONCLUSI ON

As there exi st no extraordinary circunstances or ot her grounds
for relief, Marrufo-Cutierrez’s sentence is AFFI RVED. The
Governnent’s notion to reinstate our prior affirmance i s DEN ED as

nmoot .



