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vVer sus
JUAN ALBERTO MONTES, JR.,
al so known as Jose Maria CGonzal ez,

al so known as Jorge Mntes- Ranos,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. EP-03-CR-1943-ALL-DB

Bef ore W ENER, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *

Juan Al berto Montes, Jr., appeals his sentence of 24 nonths
in prison arising fromhis guilty-plea conviction for illegal re-
entry into the United States. Montes argues that the upward
adj ustnent for obstruction of justice was contrary to the
Sentencing Guideline’s conmmentary and that, even if the
obstruction adjustnent was not barred, it was not supported by

t he evi dence because the Governnent admtted that it could not

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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prove that “Juan Al berto Montes” is a fal se nane and the
Government had offered no evidence that the birth date Montes had
gi ven was fal se.

The district court nmade no explicit finding to support the
enhancenent for obstruction of justice. By granting the
Governnent’s notion, the district court inplicitly found either
that Montes had nmade a materially false statenent to a judge or
magi strate judge or to the probation officer. However, the
record does not support a finding that Montes had made a fal se
statenent at all. The Governnment admitted that it did not know
whet her “Montes” was a false nanme and did not offer any evidence

that the 1972 birth date was false. Thus, the district court

clearly erred. See United States v. Martinez, 263 F.3d 436, 441
(5th Gir. 2001).

We do not conclude, “on the record as a whole, that the
error was harmess, i.e., that the error did not affect the
district court’s selection of the sentence inposed.” United

States v. Ahned, 324 F.3d 368, 374 (5th Cr. 2003)(internal

quotation marks and citations omtted). Mntes s sentence is

VACATED and the matter REMANDED for resentencing.



