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PER CURIAM:"

Julio Zuniga-Zuniga appeal s from his guilty-plea conviction for being an dien present in
the United States following a prior deportation for an aggravated felony. See 8 U.S.C. § 1326(a)

& (b). Zuniga s waiver-of-appea provision does not bar this appeal because the record reflects

" Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5TH CIR.
R.47.54.



that the magistrate judge who administered Zuniga's plea erroneously described the waiver-of-
appedl provison. See FED. R. CRIM. P. 11(b)(1)(N).

Zuniga argues that the district court erred in assigning a 16-level increase to his offense
level based upon a prior conviction for second degree assault that occurred in Kentucky. This
issueis reviewed de novo as Zunigaraised it in the district court. See United Sates v. Villegas,
404 F.3d 355, 359 (5th Cir. 2005).

The Government concedes that the district court erred in assigning the 16-level increase
because the record does not conclusively establish that the prior conviction qualifies as a*“crime of
violence” under U.S.S.G. 2L.1.2(b)(1)(A)(ii)(Nov. 2004). Accordingly, Zuniga s sentenceis
vacated and remanded.

Zuniga also argues for the first time on appeal that the district court erred in sentencing
him using and unconstitutional mandatory Sentencing Guideline regime in violation of United
Satesv. Booker, 125 S. Ct. 739 (2005). Zuniga's argument will not be addressed in light of this
court’s remand for resentencing. See United States v. Southerland, 405 F.3d 263, 270 (5th Cir.
2005).

VACATE and REMAND.



