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PER CURI AM *

Def endant - Appel | ant Ezequi el Luis Aguilar-Garcia (Aguilar)
appeal s the sentence i nposed follow ng his guilty-plea conviction
for being illegally present in the United States follow ng
deportation. As his sole point of error on appeal, Aguilar asserts
that the district court commtted reversible error when it
sent enced hi mpursuant to a nmandatory applicati on of the Sentencing

Qui delines held unconstitutional in United States v. Booker, 543

U S. 220 (2005).

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



The district court conmtted “Fanfan error” when it sentenced
Agui lar pursuant to a nmandatory application of the Sentencing

Quidelines. See United States v. Val enzuel a- Quevedo, 407 F. 3d 728,

733 (5th Cir.), cert. denied, 126 S. C. 267 (2005). W review a

preserved Fanfan challenge for harmless error. See United States

v. Walters, 418 F. 3d 461, 463 (5th Cr. 2005). Under the harnl ess-
error standard, the governnent bears the “arduous burden” of
provi ng beyond a reasonabl e doubt that the district court woul d not
have sentenced the defendant differently under an advisory-only

gui del i ne schene. ld. at 464; United States v. Garza, 429 F.3d

165, 170 (5th G r. 2005) (quotation and citation omtted).

We have rejected the argunent that a “sentence in the mddle
of a GCuidelines range establishes Booker error as harnless.”
Garza, 429 F.3d at 171. W have also rejected the notion that a
district court’s refusal to grant a downward departure establishes
har m essness. Id. Although the sentencing court did note that
Agui | ar had several inmmgration violations, it gave no indication
that it would have inposed the sane sentence under an advisory
schene. Accordingly, we VACATE Aguilar’s sentence and REMAND t he

case for resentencing. See Garza, 429 F.3d at 171.



