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Mauri ci o Gonsal ez- Vera appeal s his convi ction and sentence for
illegal reentry. He argues for the first tine on appeal that
(1) he was illegally sentenced under the mandatory Sentencing

Cui del i nes regi ne held unconstitutional in United States v. Booker,

125 S. . 738 (2005), and (2) pursuant to Apprendi Vv. New Jersey,

530 U.S. 466 (2000), that 8 U S C 8§ 1326(b)(1) and (2) are
unconstitutional .

Gonsal ez’s appeal waiver is unenforceable because the

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



magi strate judge advised himat his rearrai gnnent hearing that he

could appeal an illegal sentence. See, e.g., United States V.

Robi nson, 187 F.3d 516, 517-18 (5th Cr. 1999). W do not decide
the applicability of the sentencing waiver because the appellate
i ssues | ack arguable nerit and are forecl osed.

Gonsal ez’ s Booker claimfails because the al |l eged Fanfan error
is neither structural nor presunptively prejudicial, and he cannot

showthat it affected his substantial rights. See United States v.

Martinez-Lugo, 411 F.3d 597, 601 (5th Gr.), cert. denied, 126 S

Ct. 464 (2005); United States v. Val enzuel a- Quevedo, 407 F.3d 728,

732-33 (5th Cir.), cert. denied, 126 S. C. 267 (2005); United

States v. Mares, 402 F. 3d 511, 521 (5th Cr.), cert. denied, 126 S.

Ct. 43 (2005). The sentencing and revocation hearing transcripts
are silent regarding whether the district would have reached a
di fferent concl usi on had the CGui del i nes been advi sory, and the fact
that the district court inposed the mnimm sentence under the
Guidelines is, standing alone, no indication that the court would
have reached a di fferent concl usi on under an advi sory schene. See

United States v. Bringier, 405 F. 3d 310, 317 n.4 (5th Cr.), cert.

denied, 126 S. C 264 (2005). GConsalez therefore cannot carry his
burden of showing that the result |ikely would have been different
had he been sentenced under the advi sory schene, and he cannot show
plain error. See Mares, 402 F.3d at 522.

Gonsal ez’s constitutional challenge is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).
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Al t hough Gonsal ez contends that Al nendarez-Torres was incorrectly

decided and that a majority of the Suprenme Court would overrule

Al nendarez-Torres in |light of Apprendi, we have repeatedly rejected

such argunents on the basis that Al nendarez-Torres renai ns bi ndi ng.

See United States v. Garza-lopez, 410 F.3d 268, 276 (5th Cr.),

cert. denied, 126 S. C. 298 (2005). GConsalez properly concedes

that his argunent is foreclosed in |ight of Al nendarez-Torres and

circuit precedent, but heraises it here to preserve it for further

revi ew.

AFFI RVED.



