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Everardo Aguilar-Martinez appeals his guilty-plea conviction
of being found in the United States illegally. He argues that,

under United States v. Booker, 543 U S. 220, 125 S. C. 738

(2005), the district court plainly erred in sentencing himunder
a mandatory application of the Sentencing CGuidelines. Here, the
district court erred by inposing a sentence pursuant to a

mandat ory application of the CGuidelines. See Booker, 125 S. Ct.

at 768; see also United States v. Mares, 402 F.3d 511, 520-21 &

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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n.9 (5th Cr.), cert. denied, 126 S. C. 43 (2005). However,

because Aguil ar-Martinez has not shown that his sentence |ikely
woul d have been different absent a mandatory application of the
Guidelines, his argunent fails. See Mares, 402 F.3d at 521.

Agui l ar-Martinez al so argues that because this error is
structural in nature, reversal is required wthout any plain-
error analysis or at |least that prejudice should be presuned.
However, he correctly recognizes that this argunent is

f or ecl osed. See United States v. Martinez-Lugo, 411 F.3d 597,

601 (5th Cr.), cert. denied, 126 S. C. 464 (2005).

Agui l ar-Martinez al so argues that the penalty provisions of

8 U . S.C. 8 1326(b) are unconstitutional under Apprendi v. New

Jersey, 530 U S. 466 (2000). Aguilar-Martinez’s constitutional

chall enge is foreclosed by A nendarez-Torres v. United States,

523 U. S. 224, 235 (1998). Although Aguil ar-Mrtinez contends

that Al nendarez-Torres was incorrectly decided and that a

majority of the Supreme Court would overrule Al nendarez-Torres in

light of Apprendi, we have repeatedly rejected such argunents on

the basis that Al nendarez-Torres renmains binding. See United

States v. Garza-Lopez, 410 F.3d 268, 276 (5th Cr.), cert.

denied, 126 S. . 298 (2005). Aguilar-Martinez properly
concedes that his argunent is foreclosed in |ight of

Al nrendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review.

The judgnent of the district court is AFFI RVED



