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PER CURI AM *
Ranmon Gonzal es-Lopez pleaded guilty to illegal reentry after

deportation in violation of 8 U.S.C. § 1326 and was sentenced to 57
mont hs of inprisonnment and three years of supervised rel ease.
Gonzal ez-Lopez’s constitutional <challenge to § 1326 is

forecl osed by Al nendarez-Torres v. United States, 523 U. S. 224, 235

(1998). Although Gonzal ez-Lopez contends that Al nendarez-Torres

was incorrectly decided and that a majority of the Suprene Court

woul d overrule Al nendarez-Torres in light of Apprendi v. New

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Jersey, 530 U S. 466 (2000), we have repeatedly rejected such

argunents on the basis that Al nendarez-Torres remains binding. See

United States v. Garza-lLopez, 410 F. 3d 268, 276 (5th Gr.), cert.

denied, 126 S. C. 298 (2005). GConzal ez-Lopez properly concedes

that his argunent is foreclosed in |ight of Al nendarez-Torres and

circuit precedent, but he raises it here to preserve it for further

review. Accordingly, Gonzal ez-Lopez’s conviction is affirned.
Gonzal ez- Lopez contends that his sentence nust be vacated

because he was sentenced pursuant to nmandatory Sentencing

Qlidelines that were held unconstitutional in United States V.

Booker, 125 S. C. 738 (2005). He asserts that the error is
structural and is insusceptible of harmess error analysis.
Contrary to Gonzalez-Lopez’s contention, we have previously

rejected this specific argunent. See United States v. Walters, 418

F. 3d 461, 463 (5th G r. 2005).

In the alternative, Gonzal ez-Lopez contends that the
Governnent cannot show that the Fanfan error was harnl ess. e
review Gonzal ez-Lopez’s preserved challenge to his sentence for
harm ess error under FED. R CRM P. 52(a). Walters, 418 F. 3d at
463.

Gonzal ez- Lopez was sentenced at the | ow end of the guideline
range. The record provides no indication, and the Governnent has
not shown, that the district court would not have sentenced
Gonzal ez-Lopez differently under an advisory guidelines system

See United States v. Grza, 429 F.3d 165, 170-71 (5th G r. 2005).
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Accordi ngly, Gonzal ez-Lopez’s sentence is vacated, and his case is
remanded for further proceedi ngs consistent with this opinion.
CONVI CTI ON AFFI RMED; SENTENCE VACATED AND REMANDED FOR

RESENTENCI NG



