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Jerry W Core appeals his sentence following his guilty-plea
to conspiracy to possess with intent to distribute 500 grans or
nmore of et hanphetam ne. The district court calculated Gore’s

base offense | evel based on rel evant conduct invol ving nore

pot ent net hanphetam ne “ice” rather ordinary nethanphetam ne and
on Gore’s role as a | eader of the conspiracy. The court
overruled Gore’s objection that two prior convictions counted in

his crimnal history were nore than 10 years ol d when Gore joined

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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the conspiracy. Gore argues that the district court’s factual

findings violated the Sixth Anendnent and United States v.

Booker, 125 S. C. 738 (2005), because Gore did not admt the
facts used to increase his sentence.

Booker, 125 S. Ct. at 756, held that “[a]ny fact (other than
a prior conviction) which is necessary to support a sentence
exceedi ng the maxi num aut hori zed by the facts established by a
plea of guilty or a jury verdict nust be admtted by the
def endant or proved to a jury beyond a reasonabl e doubt.” Booker
al so rendered the federal sentencing guidelines advisory only.
Id. at 756-57, 764-65.

CGore expressly objected in the district court based on the

Si xth Anrendnent and Bl akely v. WAshington, 124 S. C. 2531

(2004), arguing that he should be sentenced based only on the
facts to which he had pleaded or admtted. Gore thus adequately

preserved his claimof a Sixth Amendnent violation. See United

States v. Akpan, 407 F.3d 360, 376 (5th Cr. 2005).

Gore’s 327-nonth sentence exceeded the maxi num sentence that
coul d have been inposed based solely on his plea and constituted

a Sixth Amendment viol ati on under Booker. See Booker, 125 S. Ct

at 769. Because Core preserved the error, we wll vacate the
sentence and remand, unless we can say that the error is harnl ess

under Fed. R Cim P. 52(a). United States v. Mares, 402 F. 3d

511, 520 n.9 (5th G r. 2005), petition for cert. filed (Mar. 31

2005) (No. 04-9517). Under this standard, the Governnent bears
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t he burden of denonstrating beyond a reasonabl e doubt that the
constitutional error did not contribute to the defendant’s
sentence. Akpan, 407 F.3d at 377. The Governnent concedes that
it cannot bear its burden and points to no record evidence that
woul d prove beyond a reasonabl e doubt that the district court
woul d not have sentenced CGore differently had it acted under
advi sory guidelines. Accordingly, Gore’s sentence nust be
vacat ed and renmanded for resentencing.

Because we vacate CGore’s entire sentence, we do not address
reach of his specific clainms of sentencing errors but |eave to
the district court’s discretion the sentence it wll inpose and
factors upon which it wll rely. See Akpan, 407 F.3d at 377
n. 62.

CGore does not challenge his conviction; it is affirned. See

Yohey v. Collins, 985 F.2d 222, 225 (5th Gr. 1993) (issues not

briefed are wai ved on appeal).

CONVI CTI ON AFFI RVED, SENTENCE VACATED, CASE REMANDED



