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Teodoro Hipolito-Alcantar (H polito), appeals his conviction
and sentence for attenpted reentry into the United States
followng a prior aggravated felony conviction. See 8 U S. C
§ 1326 (a), (b).

For the first tinme on appeal, H polito argues that the
district court erred in inposing a sentence under a mandatory

gui deline schene, in violation of United States v. Booker, 125

S. . 738, 756-57 (2005). W review for plain error. See

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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United States v. Martinez-Lugo, 411 F. 3d 597, 600 (5th G

2005). Hipolito nakes no showi ng, as required by Martinez-lLugo,

that the district court would likely have sentenced him
differently under an advisory sentencing schene. Simlarly,
there is no indication fromthe district court’s remarks at
sentencing that it would have reached a different concl usion.
Thus, Hipolito has not net his burden of persuasion to show that
the district court’s inposition of a sentence under a mandatory

gui deli ne schene was plain error. See Martinez-lLugo, 411 F. 3d at

601.
Hi polito also argues for the first tinme on appeal that the

sentencing provisions of 8 U S.C. 8 1326(b)(1) and (2) are

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466
(2000). Hi polito acknow edges that his argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but he

seeks to preserve the issue for Suprene Court review.  Apprendi

did not overrul e Al nendarez-Torres. See Apprendi, 530 U. S. at

489-90; United States v. Dabeit, 231 F.3d 979, 984 (5th Cr.

2000) .

AFFI RVED.



