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TI MOTHY JEROVE LUKE, al so known as Skip, also known as Roy
Evans, al so known as Steve Edward Benson, al so known as

Phillip Brown, also known as Happy Luke, al so known as
VWalter Mtchell, also known as Robert Bowers, also known as
Sean Canpbell, also known as Mam,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 2:03-CR-282-1

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Ti not hy Jeronme Luke was convicted by a jury of conspiracy to
make, utter, and possess counterfeit securities. The substance
of the charged offense was that the conspirators would obtain
fraudul ent checks and fal se identification docunents for the
pur pose of passing the fraudul ent checks and receiving the

proceeds. Luke's total offense |evel of 26 conbined with a

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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crimnal history category of VI resulted in a guideline range of
60 nmonths of inprisonnment due to the statutory maxi numfor the

of fense under 18 U S.C. 8§ 371. Luke objected to increases in his
of fense | evel as being without a factual basis. The district
court overrul ed the objections and sentenced Luke to 60 nonths of
i nprisonnment and to a three-year term of supervised rel ease.

Luke argues that the evidence was not sufficient to support
his conviction for conspiracy to nmake, utter, and possess
counterfeit securities. The court views the evidence, in the
light nost favorable to the verdict, to determne if a rationa
trier of fact could have found that the evidence established the

essential elenents of the offense beyond a reasonabl e doubt.

United States v. Ronero-Cruz, 201 F.3d 374, 378 (5th G r. 2000).
“I'n a prosecution under [18 U.S.C. ] 8 513(a), the government
must prove that the defendants: (1) nmade, uttered, or possessed
(2) a counterfeit security (3) of an organization (4) with intent
to decei ve anot her person, organi zation, or governnent.” United

States v. Chappell, 6 F.3d 1095, 1098 (5th Cr. 1993). Under 18

US C 8§ 371, the Governnent “nust prove that (1) two or nore
persons conspired to pursue an unlawful objective; (2) the

def endant knew of the unlawful objective and voluntarily agreed
to join the conspiracy with the intent to further the objective;
and (3) one or nore of the nenbers of the conspiracy commtted an
overt act in furtherance of the objective of the conspiracy.”

United States v. Dadi, 235 F.3d 945, 950 (5th Gr. 2000).
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Luke does not argue that there was no conspiracy. Luke does
not argue that none of the coconspirators commtted an overt act
in furtherance of the conspiracy. Luke argues that there is no
evi dence that he possessed counterfeit securities and that there
is no evidence that he knew of the conspiracy or voluntarily
joined it. Christopher Paul Smth, an admtted nenber of the
conspiracy to cash fraudul ent checks, testified that Luke handed
envel opes contai ning fraudul ent checks and identification cards
to him Smth, and anot her nenber of the conspiracy, Abel Garcia,
while in Smth's presence. Smth’s testinony shows unequi vocally
that Luke was part of the conspiracy. Luke gave Smth $2500 to
purchase a cashier’s check from Frost bank in Austin, Texas.
Counterfeit checks were made fromthis $2500 cashier’s check, and
five of themwere cashed by Luke, Smth, and Garcia, wth Luke
keepi ng nost of the noney. On cross-exam nation, Smth testified
that he drove Luke and Garcia to cash counterfeit checks, that
Luke and Garcia took his picture for fake identification, and
that he know ngly conspired wwth Luke and Garcia to pass
fraudul ent checks. This evidence is sufficient to support Luke's
conviction for conspiracy.

Luke argues for the first tinme on appeal that his sentence

was inposed legally in light of the rule in United States v.

Booker, 125 S. . 738 (2005). OQur reviewis for plain error.

See United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732-33

(5th Gr. 2005), cert. denied, S . _ (Cct. 3, 2005) ( No.
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05-5556); United States v. Mares, 402 F.3d 511, 520 (5th G

2005), cert. deni ed, S. G. ___ (Oct. 3, 2005) (No. 04-9517).

After Booker, “[i]t is clear that application of the
Guidelines in their mandatory formconstitutes error that is

pl ain.” Val enzuel a- Quevedo, 407 F.3d at 733. Luke argues that

the error affected his substantial rights because it was
structural or because prejudice should otherw se be presuned.

These argunents are foreclosed. See United States v. Ml veaux,

411 F.3d 558, 560 n.9 (5th Gr. 2005), cert. denied, S. O

___ (Cct. 3, 2005) (No. 05-5297).
To satisfy the plain-error test in |ight of Booker, Luke
must denonstrate that his substantial rights were affected by the

error. United States v. Infante, 404 F.3d 376, 395 (5th Gr.

2005). Luke has not nmade a particul arized show ng of an effect
on his substantial rights or that the record indicates in any way
that the district court would have inposed a | ower sentence under
an advi sory sentencing schene. Accordingly, there is no basis
for concluding that the district court would have inposed a | ower
sentence under an advisory sentencing reginme. See Mares, 402
F.3d at 522.

AFFI RVED.



