United States Court of Appeals
Fifth Circuit

FILED
October 11, 2006

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 04-41196

WESTERN SEAFOCD COVPANY,
Plaintiff - Appellant,
V.
UNI TED STATES OF AMERI CA, ET AL,
Def endant s,

CI TY OF FREEPORT, TEXAS;, FREEPCORT ECONOM C DEVELOPMENT
CORPORATI ON,

Def endants - Appel |l ees.

Appeal fromthe United States District Court
for the Southern District of Texas
No. 3:03-Cv-811

Bef ore DEMOSS, BENAVI DES, and PRADO, Circuit Judges.

EDWARD C. PRADO, Circuit Judge:”

In this takings case, Western Seaf ood Conpany (“Western
Seaf ood”) appeals the district court’s order granting sunmary

judgnent in favor of the Cty of Freeport, Texas (“Cty”), and

Pursuant to 5TH QRcU T RULE 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



the Freeport Econom c Devel opnent Corporation (“FEDC'). For the
reasons that follow, we affirmthe order of sunmmary judgnent on
Western Seafood’s clai munder the United States Constitution. On
Western Seafood’s clai munder the Texas Constitution, we vacate
the order of the district court and remand for reconsideration of
Western Seafood’s claimin light of Texas Governnent Code 8§

2206.001 (“Limtations on the Use of Em nent Domain Act”).

| . BACKGROUND

In an effort to foster econom c devel opnent, the Cty seeks
to seize a portion of Western Seafood’s property along the Ad
Brazos River, approxinmately 0.86 of an acre including about 330
feet of waterfront. The Gty intends to transfer the taken
property to Western Seafood’s nei ghbor, Freeport Waterfront
Properties, (“FWP"), a private entity, for the purpose of
building a private marina. Wstern Seafood provides supplies and
services to comercial shrinp traw ers operating on the Ad
Brazos River. The contested | and includes Wstern Seafood’ s
docks, which the shrinp trawers use to offload and deliver their
shrinp to Western Seafood for processing.

I n Septenber 2001, the City initiated a master pl anning
process to develop a revitalization plan. The resulting report
described the Cty' s downtown area as being in serious decline

and | argely vacant. The nmaster plan argued that the creation of



a marina was “probably the single nost inportant devel opnent that
can bring significant economc stinmulus to the city.” The Cty
pl anned to finance the marina through |low interest |oans of
public noney fromthe City through the FEDC.~* The marina woul d
be constructed, owned, and operated by FWP, a conpany owned by
Hiram Wal ker Royall. M. Royall is a nenber of the Blaffer
famly, which is a major |andowner in downtown Freeport. On
February 2, 2003, the Freeport Gty Council passed a resolution
urging the FEDC to take on the marina project. The FEDC passed a
resol ution adopting the project on February 27, 2003.
1. PROCEDURAL HI STORY

On Septenber 25, 2003, when it learned that the Gty had
filed for a permt wth the United States Arny Corps of
Engi neers, Plaintiff Wstern Seafood filed a conplaint for
injunctive relief, seeking to prevent the United States and the
Cty frombuilding marina piers in front of Wstern Seafood s
property. Western Seafood sinultaneously filed a notion for
prelimnary injunction to prevent the Gty from comencing a
condemation suit in state court. Because the Gty withdrewits
permt application, the district court denied the request for
injunctive relief at a Decenber 5, 2003 hearing. |n addition,
the district court stayed and adm nistratively closed the case,

suspendi ng the hearing for settlenent discussions. At a status

" The City incorporated the FEDC pursuant to the Texas
Devel opnment Cor poration Act (“TDCA’) of 1979.
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conference on April 8, 2004, the district court granted Western
Seaf ood | eave to file anended pleadings. After the parties
failed to reach a settlenent, the case was reopened in April 2004
and set for trial.

Western Seaf ood anticipated that the Gty would seek
condemation in county court during April 2004. It therefore
filed another conplaint seeking a tenporary restraining order.

At an April 13, 2004 hearing, the Gty stated that it would not
proceed with condemati on proceedings in state court because the
FEDC woul d be responsible for initiating the matter. "™
Accordingly, the court denied the request for a tenporary
restraining order. Wstern Seafood thereafter dismssed the
United States and added the FEDC as a Defendant.

In both conplaints, Western Seafood all eged that
Def endant s’ """ proposed taking of its property violated the TDCA,
Tex. Rev. Qv. STAT. art. 5190.6; the takings clause of the Texas

Constitution, ™" Tex. ConsT. art. 1, 8 17; and the Takings C ause

" Under state |aw, the FEDC can exercise the right of
em nent domain if authorized to do so by the Gty. Tex. Rev. Qw.
STAT. art. 5190.6, 8§ 4A(9Q).

" The City and the FEDC are hereinafter referred to as
“Defendants” or “Appellees.”

*****

The pertinent provision of the state constitution reads:

No person’s property shall be taken, danmaged or destroyed
for or applied to public use w thout adequate conpensation
bei ng made, unless by the consent of such person; and, when
t aken, except for the use of the State, such conpensation
shall be first nmade, or secured by a deposit of noney.
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of the United States Constitution, ™" U S Const. amend. V. On
April 19, 2004, the Cty filed its summary judgnment notion in

*******

bot h causes, argui ng that because the principal purpose of
the marina project was to revitalize the dowmtown area and the

| ocal econony, the project did not violate the takings provisions
of either the federal or state constitutions.

On August 5, 2004, the district court granted summary

judgnent to Defendants. Western Seafood Co. v. Gty of Freeport,

346 F. Supp. 2d 892 ( S.D. Tex. 2004). Relying on Hawaii_ Housi ng

Authority v. Mdkiff, 467 U S. 229 (1984), the district court

held that the GCty’'s proposed condemati on of Western Seafood’ s
property fell within the scope of the Takings Cause. In Mdkiff,
the Suprenme Court upheld the Hawaii Land Reform Act of 1967,

whi ch created a | and condemati on schene whereby property was
transferred froml|essors to |l essees in order to reduce the
concentration of |land ownership in Hawaii. Mdkiff, 467 U S. at
233. The Suprene Court held that the Land Reform Act was
constitutional because it did not benefit a particular class of

i ndi vidual s but rather served a conceivabl e public purpose by

attacking the perceived evils of concentrated property ownershinp.

TeEX. ConsT. art. 1, § 1.

******

The Takings C ause states: “nor shall private property
be taken for public use, without just conpensation.” U S. ConsT.
amend. 5.

******* On July 9, 2004, the two cases were consol i dated.
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Id. at 241-42.

In the instant case, the district court found that the
City’'s use of its emnent domain power to transfer property from
one private party to another was rationally related to the
concei vabl e public purpose of “pronot[ing] the public interest in

a healthy | ocal econony.” Wstern Seafood, 346 F. Supp. 2d at

901. The court stated, “The Suprene Court has nmade it abundantly
cl ear that decisions about the nbst economcally efficient use of
property are squarely within the proper province of the
| egislature . . . .7 Id. at 902.

The district court also found that the Texas Constitution
did not protect Western Seafood’s property fromthe Defendants’
proposed exercise of em nent domain. Like its federal
counterpart, the Texas Constitution allows takings for public use
wher e adequate conpensation is provided. The district court
noted that Texas courts have interpreted the takings clause of
the Texas Constitution, and in particular the “public use”
requi renent, to “require substantial deference to the

| egislature.” 1d. at 899. Follow ng this approach, the district
court | ooked to the TDCA, which declares that neasures authorized

by it serve the public purpose of econom c devel opnent. ™ """ | d.

********

The court quoted the follow ng provisions:
(a) I't is hereby found, determ ned, and decl ared:

(1) that the present and prospective right to gainful
enpl oynent and general welfare of the people of this state
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Havi ng earlier concluded that the devel opnent plan in question
was aut horized by the TDCA, the district court reasoned that “the
| egi slature has determ ned that the project serves the public
interest in econom c developnent.” |d. at 900. The court
therefore held that the proposed taking of Western Seafood’s
property did not offend the state constitution.

Western Seafood tinely filed notice of appeal on August 30,
2004. It also filed motions in the district court and
subsequently in this court seeking a stay of judgnent and
i njunction pendi ng appeal, both of which were originally denied.

After the Suprenme Court agreed to hear Kelo v. City of New

London, 125 S. C. 2655 (2005), Wstern Seafood filed a notion
for reconsideration of the stay and a notion for injunction in
this court. This court granted Western Seafood’s notions and

abated the instant case pending the Kelo decision. After the

require as a public purpose the pronotion and devel opnment of
new and expanded busi ness enterprises and the pronotion and
devel opnent of job training;

(4) that the neans and neasures authorized by this Act and
the assistance provided in this Act, especially with respect
to financing, are in the public interest and serve a public
purpose of the state in pronoting the welfare of the
citizens of the state economcally by the securing and
retaining of business enterprises and the resulting

mai nt enance of a higher | evel of enploynent, economc
activity, and stability;

Tex. Rev. Qv. STAT. art. 5190.6, 83(a).
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Suprene Court decided in favor of the Cty of New London in Kelo,
this court lifted the abatenment on Defendants’ notion and
reinstated the district court’s order denying the injunction.
Havi ng received the required authorization fromthe Gty under
Tex. Rev. Qv. STaT. art. 5190.6, 8§ 4B(j), the FEDC brought

*********

condemati on proceedi ngs on August 16, 2004 in state court.

In this appeal, Western Seafood seeks: (1) reversal and
remand on both federal and state constitutional questions; or (2)
reversal and remand on the federal constitutional question, in
light of Kelo, and certification to the Texas Suprene Court of
constitutionality of the City s taking under the State
constitution and its legality under newly enacted state
|l egislation placing limts on the governnent’s em nent donmain
powers, TeEx. Gov' T CooE § 2206.001 (“Limtations on the Use of
Em nent Domain Act”). In addition, Western Seafood seeks an
i njunction agai nst the state condemmati on proceedi ngs.

I11. ANALYSI S

A. Standard of Revi ew

********* On August 18, 2004, the county court appointed a
panel of special conm ssioners to conduct a hearing to determ ne
the fair market value of the property. On April 17, 2006, the
speci al conm ssioners conducted an adm nistrative hearing and
determ ned the anount of conpensation to be paid to Wstern
Seafood. On April 27, 2006, Western Seafood filed a pleading
chal l enging the county court’s jurisdiction, inter alia, through
assertion of its state constitutional and statutory clains. On
May 10, 2006, the FEDC filed it response.
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We review the district court’s grant of summary judgnent de
novo and enpl oy the sane standard as did the district court.

Bat on Rouge G| & Chem W rkers Union v. ExxonMbil Corp., 289

F.3d 373, 376 (5th Gr. 2002); Forsyth v. Barr, 19 F.3d 1527,

1533 (5th Gr. 1994). W view the summary judgnent evidence in
the Iight nost favorable to Western Seafood, the non-novant. |d.

B. Federal Constitutional Caim

The taking at issue does not offend the Fifth Amendnent.
Kelo, 125 S. C. 2655, which was issued after the district
court’s sunmary judgnent order, is directly on point and supports
t hi s concl usi on.

The facts in Kelo bear a strong resenbl ance to the
circunstances of the instant case. Oficials of the Cty of New
London and the State of Connecticut recogni zed that New London
faced serious econom c decline. Id. at 2658. In response, New
London aut hori zed the New London Devel opnment Corporation (NLDC)

Wi th support of a state bond issue, to devise a plan to increase
| ocal econom c activity and bol ster tax revenue. |d. at 2659. The
resulting plan focused on the waterfront Fort Trunbull area and
proposed a conprehensive devel opnent contai ni ng comerci al ,
residential and recreational spaces, the majority to be privately
owned. |d. This proposal was thoroughly analyzed and deli berated
prior to its adoption by the city council. The city council then
aut hori zed the NLDC to acquire property by em nent domain in the
city’s nane, relying on a state statute that authorized the use
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of em nent domain for econom c devel opnent purposes. 1d. at
2660.
In its decision in Kelo, the Court wote that the “public

use” requirenment of the takings clause of the United States
Constitution had |ong been interpreted to require only that a
governnental taking have a “public purpose.” 1d. at 2662. In
turn, the Court found that “public purpose” had been broadly
defined, with substantial deference to |legislative judgnents. [d.
at 2663. Reasoning that “[p]ronoting econom c devel opnent is a
traditional and | ong accepted function of governnment” and that
there is “no principled way of distinguishing economc

devel opnent fromthe other public purposes that we have
recogni zed,” the Court concluded that econom c devel opnent
qualifies as a legitimate “public use” under the United States
Constitution. 1d. at 2665.

That the proposed taking involved the transfer of property
fromone private party to another, and that it directly
benefitted a private party, did not invalidate the taking, the
Court explained in Kelo, since “the governnent’s pursuit of a
public purpose will often benefit individual private parties.”
Id. at 2666. While a “one-to-one transfer of property, executed
outside the confines of an integrated devel opnent plan” m ght be
suspect, such a situation was not present. |d. at 2667. The Court
found that “[t]he Cty has carefully fornul ated an econom c
devel opnent plan it believes will provide appreciable benefits to
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the comunity . and concl uded that the “plan unquestionably
serves a public purpose.” |d. at 2665.

As in Kelo, the Gty of Freeport seeks to develop its
waterfront to revitalize a flagging | ocal econony. The proposed
taking of Western Seafood’s property is the result of a carefully
consi dered devel opnent plan. It followed a comm ssioned study
that reported on the econom cally depressed downtown area and
suggested strategies for its revival. Appellees submtted
approxi mately 240 pages of evidence for summary judgnent that
describe plans for the marina and rel ated public inprovenent as
part of an integrated redevel opnent schene created as the result
of the study. The record does not suggest that the Cty is
seeki ng an end ot her than econom c devel opnent. Therefore, we
hold that the GCty’'s exercise of em nent donmain does not violate
the Takings C ause of the United States Constitution.

West ern Seaf ood argues that Kelo is distinguishable because
in the New London case the beneficiaries of the transfer of
property were not identified prior to New London’s exercise of
em nent domain. Western Seafood cites Kelo’'s warning that “the
Cty [would not] be allowed to take property under the nere
pretext of a public purpose, when its actual purpose was to

bestow a private benefit.” Kelo, 124 S. C. at 2661. Western
Seafood maintains that in its own case, the beneficiary FW was

identified prior to or at the earliest stages of the Gty’'s
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pl anni ng process. Relying on Justice Kennedy’'s concurrence in
Kel o, Western Seafood argues that these facts warrant a stricter
standard of scrutiny than rational basis. Wile acknow edgi ng
that a rational basis standard nmay be appropriate for many
t aki ngs cases, Justice Kennedy argued in Kelo that a hei ghtened
standard, even a presunption of invalidity, was warranted for
“private transfers in which the risk of undetected inpermssible
favoritismof private parties is [] acute. . . .” |d. at 2670.
We decline to address whether a heightened standard is
necessary in certain cases because the facts in the instant case
do not warrant it. Wstern Seafood offers three pieces of
evidence in support of its claimthat the Gty exhibited
favoritismtowards the FWP and the Blaffer famly. ™" But
because the Bl affer estate heirs own acres of property along the
river where the marina is to be built, the Cty s interest in
their collaboration is logical. The evidence provided by Wstern

Seaf ood does not support the inference that the Gty exhibited

********** First, at the Decenber 5, 2003 hearing for
prelimnary injunction, the City s counsel stated, “[the
Bl affers] were the ones who cane forward and said, Hey, we’'d |like
to do this project for you.” Second, at the April 8, 2004 status
conference, Defendants’ counsel replied to the district court’s
inquiry regarding the participation of the devel oper Royall by
saying, “M. Royall is the principal, the, | guess, person in
charge.” Third, Western Seafood cites to the nmaster plan
docunent dated Cctober 2002 to denonstrate that the marina
proj ect had been proposed by the Blaffers before the devel opnent
pl an was drafted. The docunent says, “Building a state-of-the-
art marina right on the riverfront as proposed by the Internedics
property owners . "  Western Seafood points out that the
Blaffer heirs owned the Internedics property.
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favoritismor has a purpose other than to pronote econom c
devel opnent in Freeport.

C. State Constitutional C aim

The district court decided Western Seafood s clai ns under
the Texas Constitution before the enactnent of Texas Gover nnent
Code 8§ 2206.001, the Limtations on Use of Em nent Domai n Act
(“Act™), " which went into effect on August 10, 2005.
Because the Texas Courts have interpreted the “public use”
| anguage of the Texas Constitution with an eye to legislative
decl arati ons, and because the Act can be construed as a recent
statenent of the legislature’s view of what constitutes “public
use,” we believe that the Act shoul d be consi dered when assessing
Western Seafood’s clains under the Texas Constitution.

Article I, Section 17 of the Texas Constitution provides,

“No person’s property shall be taken, damaged, or destroyed for

*********** The Act states, in pertinent part:

(b) A governnmental or private entity nmay not take private
property through the use of em nent domain if the taking:
(1) confers a private benefit on a particular private party
t hrough the use of property;

(2) is for a public use that is nerely a pretext to confer a
private benefit on a particular private party; or

(3) is for econom c devel opnent purposes, unless the
econom ¢ devel opnent is a secondary purpose resulting from
muni ci pal comuni ty devel opnent or rnunici pal urban renewal
activities to elimnate an existing affirmati ve harm on
society fromslumor blighted areas

TEX. Gov' T Cooe 8§ 2206. 001(b) (enphases added). The statute lists
in subsection (c) those “traditional” public use projects that
remain unaffected by the statute’s limtations.
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or applied to public use wthout adequate conpensation bei ng nade
.7 Tex. Const. Art. | 817. Texas courts have held that the

scope of “public use” in the above clause shoul d be ascertai ned

in part by reference to legislative determ nations of public use.

I n Housing Authority of Dallas v. H ggi nbotham 143 S. W2d 79, 83

(Tex. 1940), the Texas Suprene Court decl ared, “The question of
what is a public use is a question for the determ nation of the
courts; however, where the legislature has declared a certain

thing to be for public use, such declaration of the legislature

must be given weight be the courts.” See also West v. Witehead,

238 S.W 976, 978 (Tex. G v. App.—San Antonio 1922, wit ref’d).

In Atwood v. WIlacy County Navigation District, 271 S. W 2d

137, 140 (Tex. Cv. App.—San Antonio 1954, wit ref’d n.r.e.),
the Texas Court of Cvil Appeals strongly endorsed this
deferential approach, witing “[t]he declaration of the
Legi sl ature upon the subject . . . is entitled to great wei ght
and respect in arriving at a final decision of the question.”. In
t hat port-devel opnent case, the court further noted that “the
Legi sl ative branch through its use of commttees and ot her fact
findi ng nethods may perhaps occupy a nore favorable position than
a judicial body in determ ning what is necessary to a successful
operation of a nunicipal enterprise such as a port.” |d. at 141.
It concluded, “Consequently, the inplied declaration by the

| egi slative branch of governnent, that a taking under a right of

em nent domain was for the public use, will be given deference by
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the courts, until it is shown to involve an inpossibility.” |d.

at 143. In Davis v. Gty of Lubbock, 326 S.W2d 699 (Tex. 1959),

whil e citing Higgi nhbot ham approvingly, the Texas Suprene Court

undertook a nore traditional judicial approach to interpreting

public use. Hi ggi nbotham Atwood, and Davis, while not recent

cases, are the npbst recent cases on point.

The Act places new limtations on the use of em nent domain
for econom c devel opnent purposes, or where the taking confers a
benefit on a particular private party. Tex. CGovt. Code 8§ 2206. 001
(b). If the Act is construed as a legislative effort to narrow or

redefine “public use,” then, in light of the above-cited Texas
caselaw, the Act may inplicate Western Seafood’ s clai ns under the
Texas Constitution. The Act does not hold itself out explicitly
as narrowi ng or redefining public use, but the | anguage of 8§
2206. 001 (b) addresses the uses to which the taken property wll
be put. Moreover, the Act was passed in response to Kel o, which

turned on the interpretation of the public use clause in the

United States Constitution. Follow ng West, Hi ggi nbotham Atwood,

and to a | esser extent Davis, therefore, a Texas court
interpreting the Constitutional provision mght ook to the Act
as recent |egislative declaration regarding the scope of the
public use provision. For these reasons, we remand Wstern

Seafood’s cl ai munder the Texas Constitution to the district
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court for reconsideration of in light of the Act. ™ "
D. STATE STATUTORY CLAI M

West ern Seaf ood al so nakes a direct challenge to the taking
of its property under the Act. Because Western Seafood did not
raise its state statutory claimbefore the district court, we

*************

decline to address it on appeal. Tex. Commerci al Enerqgy

V. TXU Energy, Inc., 413 F.3d 503, 510 (5th Cr. 2005), cert.

denied, 126 S. . 1033 (2006).
E. | NJUNCTI ON

Finally, Wstern Seafood challenges the district court’s
denial of its request for a tenporary and a pernmanent injunction.
Because the state court proceedings are already underway, and
because none of the exceptions to the Anti-Injunction Act apply,
see 28 U S.C. § 2283, we affirm

| V. CONCLUSI ON
Accordi ngly, we AFFIRM on federal constitutional and VACATE

and REMAND on state constitutional grounds.

************ As noted, a parallel proceeding involving this
matter is under way in the Texas court system It may be w sest
for the district court to abstain and allow the Texas courts to
address the effect, if any, of the Act on the Texas Constitution.

************* We note that it was inpossible for Wstern Seaf ood
to have raised this issue in the district court, and that Wstern
Seaf ood has properly brought this issue before the state court in
pendi ng condemmati on proceedi ngs.
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