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Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. 7:03-CV-205

Before JOLLY, DAVIS, and ONEN, G rcuit Judges.
PER CURI AM ~

Esau Lanpkin, Texas prisoner # 864512, appeals the district
court’s dismssal of his 42 U S.C 8§ 1983 conplaint as frivol ous

pursuant to 28 U.S.C. § 1915(e)(2)(B)(ii). He argues that the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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district court abused its discretion in dismssing his conplaint
W t hout giving himan opportunity to anend it and w t hout
considering his objections and his postjudgnent notions.

Lanmpki n has not shown that the district court abused its
discretion in dismssing his conplaint as frivolous. The record
i ndi cates that he received substantial nedical care for his
buni ons and back pain during his incarceration. He has not shown
that he woul d have been able to allege additional facts which
woul d have been nonfrivolous or sufficient to state a claimif he
had been allowed to file an anended conpl aint. Unsuccessful
medi cal treatnent, nedical negligence, nmalpractice, or
di sagreenent with nedical treatnent does not constitute

deli berate indifference to serious nedi cal needs. Banuel os v.

McFarl and, 41 F.3d 232, 235 (5th Cr. 1995); Varnado v. Lynaugh,

920 F.2d 320, 321 (5th Gr. 1991). Because he has not shown that
the defendants were deliberately indifferent to his serious
medi cal needs, the district court did not abuse its discretion in

di sm ssing his conplaint as frivolous. See Banuelos, 41 F.3d at

235; Varnado, 920 F.2d at 321. Further, the district court

inplicitly considered his objections to the magi strate judge’s

report and considered and deni ed his postjudgnent notions.
Lanmpkin’s appeal is wthout arguable nerit and, therefore,

is dism ssed as frivol ous. See Howard v. King, 707 F.2d 215,

219-20 (5th Gr. 1983); 5THQR R 42.2. The district court’s

dism ssal of his conplaint and the dism ssal of this appeal count



No. 04-41105
-3-

as strikes under 28 U.S.C. § 1915(g). See Adepegba v. Hammons,

103 F. 3d 383, 387-88 (5th G r. 1996). Lanpkin is cautioned that
if he accunul ates three strikes under 28 U S.C. § 1915(g), he
wll not be able to proceed in forma pauperis in any civil action
or appeal filed while he is incarcerated or detained in any
facility unless he is under inm nent danger of serious physical
injury. See 28 U S. C 8§ 1915(g). Lanpkin's notions for oral
argunent and extraordinary relief are al so denied.

APPEAL DI SM SSED;, MOTI ONS DENI ED; SANCTI ON WARNI NG | SSUED



