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UNI TED STATES OF AMERI CA,
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vVer sus

LU S Pl MENTEL- HI LLAN, al so known as Luis Pinental -H Il an, also
known as Lui s Pinental -Val enci a,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(5:04-CR-166-1)

Bef ore BARKSDALE, STEWART, and CLEMENT, Circuit Judges.
PER CURI AM *

Luis Pinentel-H llan appeals his guilty-plea conviction and
sentence for illegal reentry, in violation of 8 U S C § 1326.
Pinmentel asserts his sentence is illegal under United States v.
Booker, 543 U. S. 220, 125 S. . 738 (2005), because it was i nposed
pursuant to a mandatory application of the federal Sentencing

QUi del i nes.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



The erroneous application of the Cuidelines as nmandatory is
technically a Fanfan error. United States v. Martinez-Lugo, 411
F.3d 597, 600 (5th Cir.), cert. denied, 126 S. C. 464 (2005);
see Booker, 125 S. C. at 750, 768-69. Such error is not
structural. Martinez-Lugo, 411 F. 3d at 601.

The CGovernnent concedes Pinentel preserved his Fanfan claim
for appeal. The Governnent fails to neet its burden of proving the
sent ence was harnl ess beyond a reasonabl e doubt because it fails to
cite to any record evidence showng the district court would have
i nposed t he sane sentence under an advi sory gui deli nes schene. See
United States v. Garza, 429 F.3d 165, 171 (5th G r. 2005), petition
for cert. filed, (No. 05-8843) (23 Jan. 2006); United States wv.
VWalters, 418 F.3d 461, 464 (5th Cr. 2005). W therefore vacate
Pimentel’s sentence and remand the case for resentencing in
accordance wi th Booker.

Pimentel also maintains the enhancenent provisions in
8§ 1326(b) are unconstitutional. As he concedes, this contentionis
forecl osed by Al nendarez-Torres v. United States, 523 U S 224
(1998), which this court nmust follow “unless and until the Suprene
Court itself determnes to overrule it”. United States v.
| zaguirre-Flores, 405 F. 3d 270, 277-78 (5th Cr.) (quotation marks
omtted), cert. denied, 126 S. . 253 (2005). He raises the issue
to preserve it for further review

CONVI CTI ON AFFI RVED;, SENTENCE VACATED;, REMANDED FOR RESENTENCI NG



