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| ri neo Her nandez- Her nandez ( Hernandez) appeals the sentence
i nposed after he pleaded guilty to illegally reentering the
United States in violation of 8 US. C § 1326(a), (b)(1) and
(b)(2). Because Hernandez had been deported subsequent to an
aggravated felony conviction, his offense | evel was enhanced by
16 points under the Sentencing Cuidelines.

As Hernandez concedes, his contention that the treatnent of

prior convictions as sentencing factors rather than of fense

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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el ements under 18 U. S.C. 8§ 1326(b)(1), (b)(2) is unconstitutiona

is foreclosed by Al nendarez-Torres v. United States, 523 U S. 224

(1998). He raises the argunents solely to preserve themfor
further review.
Her nandez al so argues that his sentence should be vacated

pursuant to United States v. Booker, 125 S. . 738 (2005),

because it was inposed under a nmandatory Sentencing Quidelines
regine. As Hernandez did not raise this argunent in the district

court, we review for plain error. See United States v. Mares,

402 F.3d 511, 520 (5th Gr. 2005), petition for cert. filed (Mar.

31, 2005) (No. 04-9517).
Sentenci ng a defendant pursuant to a mandatory Cui delines
schene absent a Sixth Anmendnent violation, as occurred in this

case, constitutes error that is plain, i.e., obvious. See United

States v. Martinez-Lugo, 411 F.3d 597, 600 (5th G r. 2005).

However, Hernandez cannot denonstrate that the error affected his
substantial rights as required under plain error’s third prong.
We reject his argunent that such error is structural or
presunptively prejudicial for purposes of the third plain error
step. See id. at 601. Rather, we enploy the sane anal ysis set

forth in Mures. See i d.

Contrary to Hernandez’'s contentions, there is no indication
in the record that the district court would have inposed a | ower
sentence under an advisory system See id. The fact that the

district court sentenced himto the lowest termwithin the
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Gui deline range, without nore, is “no indication that the judge
woul d have reached a different concl usion under an advisory

schene.” United States v. Bringier, 405 F.3d 310, 317 & n.4 (5th

Cr. 2005), petition for cert. filed (July 26, 2005) (No.

05-5535). In addition, the district court gave no indication
that, absent the nmandatory nature of the Guidelines, it would
have consi dered Hernandez’s cultural assimlation a basis for
i nposing a |l ower sentence. To the contrary, the district court
stated that a serious sentence was warranted given Hernandez’s
history of violent crine, his unlawful reentry, and his
recidivism

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



