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Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *

M guel Garci a-Covarrubias (Garcia) appeals the sentences
i nposed upon his conviction for illegal reentry and the
revocation of his supervised release in a prior illegal reentry
case. 8 U.S.C. § 1326; 18 U. S.C. 8§ 3583(e)(3). He argues first
that his sentence for violating his supervised rel ease shoul d be
vacat ed because the district court deprived himof his right to

al l ocution. He acknow edges that he was afforded the right of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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allocution on his illegal reentry sentence, which was inposed
during the sane hearing as his sentence upon revocation of
supervi sed rel ease.

Because Garcia did not raise this issue in the district

court, reviewis for plain error. United States v. Reyna, 358

F.3d 344, 353 (5th Gr.) (en banc), cert. denied, 124 S. C. 2390

(2004) .

Garcia' s 18-nonth sentence represented the bottom of the
gui deli ne range applicable to the revocation of his supervised
release. See U S.S.G 88 7Bl1.4(a), 7Bl.1(a)(2). Therefore,
prej udi ce cannot be presuned on that basis alone. See Reyna,
358 F.3d at 353. Furthernore, as defense counsel did not argue
that Garcia should be sentenced bel ow the 18-nonth range, and
that issue was not in dispute, the question was not before the
district court. Garcia was afforded an opportunity, prior to
i nposition of the sentence for illegal reentry, to address the
only argunent nmade in mtigation of his sentence. He responded
Wth a promse not to return to the United States and an
assertion that he had returned here to “work honestly,” an
all ocution that arguably covered both offenses. Finally, the
district court did not “reject[] [an] argunent[] by the defendant
t hat woul d have resulted in a | ower sentence” as there were no
genui nely di sputed sentencing issues. See Reyna, 358 F.3d at

353. The record does not support a finding of actual or presuned
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prejudi ce. Therefore, Garcia cannot show plain error. See id.
at 350-51.

Garcia argues that Al nendarez-Torres v. United States, 523

U S 224 (1998) has been undercut by |ater decisions and should
be overruled. This court nust follow the precedent set in

Al nendar ez-Torres unless the Suprenme Court overrules it. See

United States v. Rivera, 265 F.3d 310, 312 (5th Cr. 2001). As

Garci a recogni zes, his argunent is forecl osed.

Garcia challenges the validity of his sentence after United

States v. Booker, 125 S. Ct. 738 (2005). Plain error governs

this clai mbecause Garcia did not raise it bel ow Uni ted States

v. Mares, 402 F.3d 511, 520 (5th G r. 2005), petition for cert.

filed, No. 04-9517 (U.S. Mar. 31, 2005). The CGovernnent concedes
that the first two prongs of the plain-error analysis are
satisfied because the district court sentenced Garcia under the

t hen- mandat ory gui del i nes schenme. However, as in Mares, the
record in this case does not indicate whether the sentencing
judge m ght have i nposed a | esser sentence had the guidelines
been advisory. Thus, Garcia has not carried his burden of
denonstrating that the result “would have likely been different”
under an advisory schene. |d.

AFFI RVED.



