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PER CURI AM *

Serafin Areche, “aka ‘Mdreno’” was charged in a two-count
superseding indictnent with conspiracy to possess with the intent
to distribute nore than 50 kil ograns of cocaine, and with
possession with the intent to distribute approximately 21
kil ograns of cocaine. After a trial, the jury returned a guilty
verdi ct.

The presentence report (PSR) did not reconmend an adj ust nent
for Areche’s role in the offense. The probation officer noted

that although there were “three other participants in this

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of fense, the defendant’s role is not considered either
aggravating nor mtigating.” The Governnent objected, arguing
that Areche should receive a four-Ilevel increase pursuant to
US S G 8 3Bl.1(a). The district court sustained the
Governnent’s objection. The court found that “there were at

| east five or nore participants involved in the crimnal activity
and that the Defendant directed at |east one of them Hugo
Quevedo.” The court further found that Areche’s “invol venrent as
a |leader of a crimnal activity was otherw se extensive.” 1In
addition to assessing the four-level increase under U S S G

8§ 3B1.1, the court inposed a two-mllion dollar fine. This
appeal foll owed.

Areche first argues that DEA Agent Robert Zafra shoul d not
have been allowed to testify that it was Areche’ s voi ce that
coul d be heard on the recorded conversations recounted by Zafra.
Areche argues that the identification testinony violated the
attorney-client privilege because it was admttedly based on
Zafra' s listening to conversations between Areche and his counsel
at trial. Areche acknow edges that because he did not object to
Zafra' s testinony on the basis of the attorney-client privilege,
review of his argunent is for plain error. To show reversible
plain error, Areche nust show (1) an error, (2) that is clear and

obvi ous, and (3) that affects his substantial rights. See United

States v. Reyes, 300 F.3d 555, 558 (5th Cr. 2002).
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Zafra s testinony was not based on the content of any
confidential comunication between Areche and his attorney, but
nmerely on the sound of Areche’ s voice during normal conversation
in the courtroom Accordingly, the district court’s failure to
disallow Zafra' s testinony based on the attorney-client privilege

was not plain error. See United States v. Robinson, 121 F. 3d

971, 975 (5th Cir. 1997).

Areche al so argues that Zafra's identification testinony was
insufficient under FED. R Ewib. 901. Because Areche nade a
tinmely objection to the district court’s evidentiary ruling in
this respect, review of the district court’s ruling is for an

abuse of discretion. See United States v. Lanpton, 158 F. 3d 251,

259 (5th Gr. 1998). Zafra's testinony satisfied the
requi renents of FED. R EviD. 901(b)(5). 1d. Areche’s contention
that Zafra's identification of his voice was equi vocal goes only
to the weight of the testinony, not its admssibility. Id.
Accordingly, the district court did not abuse its discretion by
allowing the identification testinony.

Areche next argues that the district court erred by
increasing his offense |level pursuant to U S.S.G § 3Bl.1(a).
He argues that the his role in the conspiracy was limted to
being “the source of the cocaine only” and that a buyer-seller
relationship is insufficient to qualify for the enhancenent. W
review a district court’s legal interpretation of the Sentencing

Qui del i nes de novo. United States v. Lowder, 148 F.3d 548, 552




No. 04-40783
-4-

(5th Cr. 1998)." The district court’s findings of fact are
reviewed for clear error. 1d.

The Sentencing Cuidelines provide for the increase in a
defendant’s offense |l evel by four levels “if the defendant was an
organi zer or |l eader of a crimnal activity that involved five or
nmore participants or was otherw se extensive.” U S S G
§ 3Bl.1(a). “To qualify for an adjustnent under this section,

t he def endant nust have been the [organi zer or | eader] of one or

nmore other participants.” 1d., comment.(n.2); United States v.

Cooper, 274 F.3d 230, 247 (5th Cr. 2001). In distinguishing a

| eadership or organi zational role fromone of nere managenent or
supervision, factors the court should consider include: (1) the
exerci se of decision-nmaking authority; (2) the nature of
participation in the comm ssion of the offense; (3) the
recruitnment of acconplices; (4) the clained right to a | arger
share of the fruits of the crine; (5) the degree of participation
in planning or organi zing the offense; (6) the nature and scope
of the illegal activity; and (7) the degree of control and

authority exercised over others. 1d., comment.(n.4); see United

States v. Ginsey, 209 F.3d 386, 396 (5th G r. 2000).

At the sentencing hearing, the Governnent asserted that “the

t el ephone conversations that Your Honor heard which were admtted

“United States v. Booker, 125 S. Ct. 738 (2005), did not
affect the application of this standard in cases, such as
Areche’s, where the district court has inposed a guidelines
sentence. United States v. Villegas, = F.3d __, No. 03-21220,
2005 W. 627963 at *2-*5 (5th Gir. Mar. 17, 2005).
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in evidence at [Areche’s] trial made it clear that Quevedo took
directions fromthis Defendant.” The Governnent’s reliance on
the introduction of the taped conversations is flawed, however,
because the tapes were never introduced into evidence. Moreover,
al t hough Areche was a supplier to Quevedo, Agent Zafra

acknow edged that Quevedo had anot her supplier who could deliver

21 kilograns of cocaine. Conpare United States v. Pineiro, 377

F.3d 464, 474 (5th Gr. 2004), vacated on other grounds, 125

S. . 1003 (2005) (defendant was an “excl usive supplier” for the
crimnal activity). Further, it was another conspirator, Craig
Hector Rivera, not Areche, who paid the participants, including

Areche. Conpare Pineiro, 377 F.3d at 474 (defendant directed and

paid several couriers). In sum we conclude that the record is
devoid of facts showi ng that Areche organi zed or | ed Quevedo.
Accordingly, Areche’s sentence is VACATED and the matter is

REMANDED for resentencing. See United States v. Ronning, 47 F.3d

710, 713 (5th Gr. 1995).

Areche al so challenges the district court’s inposition of a
two-mllion dollar fine. He argues that the court inposed the
fi ne because remai ned silent rather than cooperate with the
probation officer. “It is undisputed that the guidelines place
the burden of proving an inability to pay a fine squarely on the

defendant.” United States v. Fair, 979 F.2d 1037, 1041 (5th Cr.

1992); see U S.S.G 8 5El.2(a). The district court’s statenents

at sentencing, when read as a whole, indicate that the court’s
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reason for inposing the fine was the burden set forth in U S S G
8 5E1.2(a), not Areche’'s failure to cooperate with the probation
office. The Fifth Anmendnent thus was not inplicated.

Areche contends, for the first tine on appeal, that his

sentence was inposed in violation of Blakely v. WAshi ngton, 125

S. . 21 (2004). Al though Areche’s brief was witten prior to
the Suprenme Court’s decision in Booker, 125 S. C. 738, Areche
noted t he pendency of Booker and he asserted that the Suprene
Court’ s decision in Booker m ght validate his argunent. Because
we nust vacate Areche’s sentence due to the m sapplication of

US S G 8 3Bl.1(a), we do not reach this argunent. See United

States v. Southerl and, F. 3d , No. 03-11319, 2005 W. 729469

at *7 (5th Gir. Mar. 31, 2005).
VACATED AND REMANDED FOR RESENTENCI NG



