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Al berto Janmes Ganes- Forbes appeal s the sentence inposed
followng his guilty plea to illegal reentry into the United
States follow ng deportation. Ganmes was sentenced to a term of
i nprisonment of 57 nonths to be followed by a three-year term of
supervi sed rel ease.

Ganes argues for the first tinme on appeal that Al nendarez-

Torres v. United States, 523 U S. 224 (1998), has been undercut

by subsequent Suprene Court decisions, including Apprendi v. New

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Jersey, 530 U S. 466 (2000), and that if Al nendarez-Torres is

overrul ed, the felony and aggravated fel ony provisions of

8 U S.C 8 1326(b)(1) and (2) would be rendered unconstitutional.
He argues that his conviction would then be reduced to the | esser
of fense under 8 U.S.C. § 1326(a) and that he could not be
resentenced to nore than two years of inprisonnent. Ganes
recogni zes that his argunent is forecl osed but wi shes to preserve
it for further review

Al nendarez-Torres held that the enhanced penalties contai ned

in 8 US C 8§ 1326(b) were sentencing factors and not el enments of
the offense. 523 U S. at 235. Apprendi did not overrule

Al nendar ez-Torres. See Apprendi, 530 U S. at 489-90; United

States v. Dabeit, 231 F.3d 979, 984 (5th Gr. 2000). This court

must follow the precedent set in A nendarez-Torres unless the

Suprene Court overrules it. Dabeit, 231 F.3d at 984. Ganes’s
challenge to the constitutionality of 8 U S.C. 8§ 1326(b) is
wi thout nmerit.

Ganes argues that his sentence was inposed pursuant to an
unconstitutional mandatory gui delines system which was

reversible plain error in light of United States v. Booker,

125 S. C. 738 (2005). He argues that it is likely that the
district court would have inposed a | esser sentence because it

i nposed a sentence at the bottom of the sentencing guidelines
range and because of his youth when he commtted a prior felony

offense. He argues in the alternative that the error was
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structural and that prejudice should be presuned. He contends
that even if the error was not structural, it presumably affected
his substantial rights and the fairness and integrity of the
j udi ci al proceedi ng.

After Booker, it is clear that application of the federal
sentencing guidelines in their mandatory formconstitutes error

that is plain. See United States v. Val enzuel a- Quevedo, 407 F. 3d

728, 732-33 (5th Cr. 2005), petition for cert. filed (July 25,

2005) (No. 05-5556). Ganes’s contention that this error is
structural and gives rise to a presunption of prejudice is

unavailing. See United States v. Ml veaux, 411 F.3d 558, 560-61

n.9 (5th Gr. 2005), petition for cert. filed (July 11, 2005)

(No. 05-5297). Ganes nust show that the error affected his

substantial rights, and he has not done so. See Val enzuel a-

Quevedo, 407 F.3d at 733-34.

AFFI RVED.



