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PER CURI AM *
Marco Antoni o Lernma-Vel a appeal s his sentence i nposed

followng his guilty plea conviction for illegal reentry into the

United States followi ng deportation. The Governnent argues that
Lerma know ngly and voluntarily waived his right to appeal his
sentence, except for a sentence in excess of the statutory

maxi mum or any upward departure from established guidelines.

The prosecutor did not review the specific provisions of the

wai ver during the rearraignnent, and the magi strate judge did not

determ ne whet her Lerma understood that the only exceptions to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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the wai ver were a sentence above the statutory maxi mum or an
upward departure. The magi strate judge and the Governnent
further confused the issue by their agreenent that Lerma could
appeal an undefined “illegal sentence.” Because it cannot be
determ ned that the waiver was know ngly and voluntarily rmade by

Lerma, we do not enforce it. United States v. Robinson, 187 F. 3d

516, 518 & n.2 (5th Gr. 1999); FeE. R CGRM P. 11(b)(1)(N)
Lerma argues that the enhancenent of his sentence based on
the mandatory sixteen-point adjustnent to his offense level is

illegal under United States v. Booker, 125 S. C. 738 (2005).

As Lerma concedes, Al nendarez-Torres v. United States, 523 U S

224, 235 (1998), Apprendi v. New Jersey, 530 U S. 466 (2000), and

Bl akely v. Washington, 529 U S. 296, 124 S. C. 2531 (2004) held
t hat enhancenents for prior convictions are not subject to the
Si xth Amendnent jury trial requirenents. Lernma’s sentence was
enhanced based only on his prior conviction. Thus, Lerna’s
sentence was not affected by a “Booker” error or a Sixth

Amendnent vi ol ati on. See Booker, 125 S. C. at 750, 769.

Sentenci ng a defendant pursuant to a nmandatory Cui delines
schene, w thout an acconpanyi ng Si xth Anmendnent viol ati on,

constitutes “Fanfan” error. See United States v. Vill eqas,

404 F.3d 355, 364 (5th Cr. 2005). Fanfan error is subject to
the sanme plain error analysis set forth by this court in United

States v. Mares, 402 F.3d 511, 520 (5th Cir. 2005), petition for

cert. filed (Mar. 31, 2005) (No. 04-9517), for Booker error.
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United States v. Martinez-lLugo, _ F.3d__, No. 04-40478, 2005 W

1331282, at *2 (5th G r. June 7, 2005). To the extent that Lernma
urges that Mares was wongly decided, that argunent is

unavailing. See United States v. Ruff, 984 F.2d 635, 640 (5th

Cr. 1993).
Under the Mares analysis, Lerma has net the first two
prongs of the plain error test because Fanfan error is “error”

that is “plain.” See United States v. Val enzuel a- Quevedo,

407 F.3d 728, 732-33 (5th Cr. 2005). To neet the third prong of
the anal ysis and show that the error affected his substanti al
rights, Lerma bears the burden of showi ng “that the sentencing

j udge--sentenci ng under an advisory schene rather than a

mandat ory one--woul d have reached a significantly different
result.” Mares, 402 F.3d at 520-21.

Revi ew of the sentencing hearing reflects that Lernma cannot
make the required showi ng. The district court made no statenents
indicating that it would inpose a | esser sentence if it was not
bound by the guidelines. The district court’s conment that the
gui delines are sonetines harsh and its inposition of a sentence
at the bottom of the applicable guideline range do not
denonstrate that the sentence affected Lerma’s substanti al

rights. See United States v. Bringier, 405 F.3d 310, 317 n.4

(5th Gr. 2005), petition for cert. filed (July 26, 2005)

(No. 05-5535). Accordingly, the judgnent of the district court

i s AFFI RMVED.



