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Ruben Vasquez- Sanchez (“Vasquez”), federal prisoner # 14860-
079, appeals the district court’s denial of his notion to vacate
pursuant to 28 U S . C. § 2255. Vasquez filed the notion to
chal l enge his 156-nonth sentence for conspiracy to possess wth
intent to distribute nore than 1,000 kil ograns of marijuana. This
court granted a certificate of appealability (“COA’) on whether

Vasquez’s defense counsel rendered ineffective assistance in

" Pursuant to 5THQAQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



No. 04-40393
-2

connection with the follow ng enhancenents to Vasquez’s offense
level: (1) the three-level enhancenent for aggravating role in the
offense pursuant to U S. S .G 8§ 3Bl.1(b) and (2) the two-I|evel
enhancenent for possession of a dangerous weapon pursuant to
US S G § 2D1.1(b)(1).

Vasquez asserts that his counsel was deficient in failing to
argue that there was insufficient evidence to support the
enhancenment under U S S.G §8 3Bl.1(b) for nmanager/supervisor.
Vasquez asserts that the record denonstrates that the only person
he instructed was a confidential informant (“Cl”), who under
US S G 8 3Bl.1(b), does not qualify as a “participant.”

A defendant’ s base of fense | evel may be i ncreased three | evel s
“[1]f the defendant was a nmanager or supervisor (but not an
organi zer or |eader) and the crimnal activity involved five or
nore participants or was otherwi se extensive.” See U S S G 8§
3B1. 1(b). To qualify for an adjustnent under this section, the
def endant nust have been the . . . manager[] or supervisor of one
or nore other participants.” See U S.S.G § 3Bl1.1, cooment. (n.2).
Application note two to U S.S.G § 3B1.1, however, recognizes an
exception to the control requirenent if a defendant “exercised
managenent responsibility over the property, assets, or activities
of acrimnal organization.” See U S.S.G 8§ 3Bl1.1, cooment. (n.2);

see also United States v. Ronning, 47 F.3d 710, 712 (5th GCr.

1995); United States v. Lopez-Urbina, F.3d __, 2005 W

1940118, at **13-14 (5th Gr. Aug. 15, 2005).
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The record reflects that Vasquez was a partner in the drug-
trafficking organi zati on. Vasquez was responsi ble for transporting
| oads of narcotics snmuggl ed fromMexico to the organi zati on’ s stash
houses in Laredo, Texas. He was al so responsible for negotiating
and arrangi ng the delivery of the narcotics to certain destinations
in the country. Vasquez admtted during rearraignnment that he
acted as an internediary in arranging and escorting the
transportation of the marijuana. Vasquez often used a Cl as his
means of storing and transporting the narcotics. The record
further reflects that Vasquez was transporting his own persona
| oads of narcotics. These actions are all indicia of Vasquez’s
el evated role in the crimnal organization. Thus, the district
court did not clearly err in applying the US S. G § 3Bl.1(b)

enhancenent. See Lopez-Urbina, 2005 W. 1940118, at *14. As such,

it cannot be said that his counsel rendered i neffective assi stance

at sentencing. See Strickland v. Washi ngton, 466 U. S. 668, 688-89

(1984) .

Vasquez also argues that his defense counsel rendered
ineffective assistance in connection with the enhancenent for
possession of a dangerous weapon pursuant to US S G 8§
2D1.1(b)(1). Vasquez asserts that there was insufficient evidence
to show that he possessed any firearns or that it was foreseeable
to himthat his co-conspirators woul d possess firearns.

Section 8§ 2D1.1(b) (1) provides for a two-level increase to a

def endant’ s base offense level “[i]f a dangerous weapon (i ncl udi ng
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a firearm was possessed” during the conmmssion of a drug

trafficking offense. See U S.S.G 8§ 2D1.1(b)(1); United States v.

Garza, 118 F.3d 278, 285 (5th Cr. 1997). One co-conspirator may
ordinarily be assessed a U.S.S. G § 2D1.1(b) (1) increase in view of
anot her co-conspirator’s possession of a firearm during the drug
conspiracy so long as the use of the weapon was reasonably

foreseeable. United States v. Mergerson, 4 F. 3d 337, 350 (5th Cir

1993) (citing United States v. Aquilera-Zapata, 901 F.2d 1209

1215-16 (5th Gir. 1990)).

According to the record, 1,052 pounds of marijuana and 13
firearns, including an AK-47 assault rifle, were found in co-
conspirator’s, Jorge Hernandez’'s, residence which was |ocated at
111 Allende Street. The residence was a stash house for the drug-
trafficking organi zation. The record reflects that Vasquez had a
| oad of marijuana delivered to the residence for safe storage. “It
was readily foreseeable that firearns woul d be enpl oyed as tool s of
the drug-trafficking trade.” See (Garza, 118 F.3d at 286. Thus,
the district court did not clearly err in applying the U S. S.G 8§
2D1. 1(b) (1) enhancenent. 1d. As such, Vasquez’s counsel was not

ineffective at sentencing. Strickland, 466 U S. at 688-89.

Vasquez has filed a notion to supplenent his brief on appeal.

He seeks to chal l enge his sentence under Bl akely v. WAshi ngton, 542

U S 296 (2004) and United States v. Booker, 125 S. C. 738 (2005).

This court cannot consider a habeas claimunless a COA has been

i ssued on that claim See Lackey v. Johnson, 116 F.3d 149, 151
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(5th Cr. 1997); United States v. WIlianson, 183 F.3d 458, 464
n.11 (5th Cr. 1999). Accordi ngly, Vasquez’s notion is DEN ED.
The judgnment of the district court denying his 28 U S.C. § 2255 is

AFF| RMED.



