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PER CURI AM *
This court affirmed Luis Fernando Contreras-Cedillo’s

convi ction and sentence. United States v. Contreras-Cedillo, 111

Fed. Appx. 338 (5th G r. 2004). The Suprene Court vacated and

remanded for further considerationinthe [ight of United States v.

Booker, 125 S.Ct. 738 (2005). Gonzalez-Orozco v. United States,

125 S. . 1368 (2005). We requested and received suppl enental

letter briefs addressing the inpact of Booker.

"Pursuant to 5TH QR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



In his supplenental brief, Contreras-Cedillo argues that the
district court’s application of mandatory sentenci ng gui del i nes was
reversible plain error.”™ Contreras-Cedillo acknow edges that he
did not raise this issue before the district court. On direct

appeal, he argued that the statute of conviction, 8 U S.C. § 1326,

was unconstitutional in the light of Apprendi v. New Jersey, 530
U S 466 (2000), but recognized that his claimwas foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998). He also

argued that, in the light of the Suprenme Court’s decision in

Bl akely v. Washington, the overruling of Al nendarez-Torres would

al so affect his guidelines sentence, and that Blakely should be
held to apply to the Sentencing Guidelines. He raised Booker in
hi s amended petition for a wit of certiorari.

In its supplenental brief, the Governnment asserts that
Contreras-Cedill o's argunent on direct appeal was insufficient to

preserve a claimof plain error under Booker. See United States v.

Mares, 402 F.3d 511, 520 (5th Cr. 2005) (applying plain error

“"Contreras-Cedillo raises the foll owi ng argunents to preserve
themfor further reviewby the Suprene Court: (1) that application
of the plain error standard is i nappropriate because it woul d have
been futile for him to have objected to application of the
mandatory guidelines in the light of Fifth Crcuit precedent
existing at the tinme of his sentencing, or because the renedial
portion of Booker was novel and unforeseeable at the tine of his
sentencing; (2) that the Booker error was structural and that
prejudi ce should be presuned; and (3) that the standard for
prejudi ce applied by this court in United States v. Mares, 402 F. 3d
511 (5th Cr.), cert. denied, 126 S.C. 43 (2005), and United
States v. Bringier, 405 F.3d 310 (5th Gr.), cert. denied, 126
S.Ct. 264 (2005), is inconsistent with United States v. Dom nguez-
Benitez, 124 S. C. 2333 (2004). As he acknow edges, these
argunents are foreclosed by this court’s decisions in Mares and

Bri ngier.




standard to Booker-related i ssues raised for first tine on appeal),

cert. denied, 126 S.C. 43 (2005). Accordingly, the Governnent

mai ntains that the “extraordi nary circunstances” standard, which
appl i es when Booker-related i ssues are raised for the first tinein
a petition for a wit of certiorari, rather than the plain error

standard, applies in this case. See United States v. Taylor, 409

F.3d 675 (5th Cr. 2005).

It is not necessary for us to deci de which standard applies in
this case, because the result is the sanme under either standard.
I n applying the extraordi nary circunstances standard, our court in
Taylor began its analysis by determning whether there the
appel l ant had net his burden under the plain error standard. |[d.
at 677. Because he had not, the court concluded that “the nuch
nor e demandi ng standard for extraordi nary circunstances” coul d not
be satisfied. 1d.

There is no plain error in this case because, as Contreras-
Cedill o concedes, there is no evidence in the record indicating
that the district court woul d have i nposed a | esser sentence under
advi sory sentencing guidelines. See Mares, 402 F.3d at 520.

For the foregoing reasons, we conclude that nothing in the
Suprene Court’s Booker decision requires us to change our prior
affirmance in this case. We therefore reinstate our judgnent
affirmng Contreras-Cedill o’ s conviction and sentence.

JUDGVENT REI NSTATED.



