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Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:03-CV-15

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *

Charles Clay Warner, Jr., Texas state prisoner #502362,
appeal s the district court’s dismssal wthout prejudice of his
42 U.S.C. § 1983 conplaint for failure to pay the partial filing
fee assessed by the nmagistrate judge. Warner argues that the
district court abused its discretion in dismssing the conplaint
because the prison custodian of his trust account failed to

performits obligation to make the paynent. He further argues

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that the district court did not give himan adequate opportunity
to conply with the requirenent.

Al t hough the district court dismssed Warner’s suit w thout
prejudice, he is effectively barred fromrefiling by the two-year

statute of limtations. See Burrell v. Newsone, 883 F.2d 416,

418 (5th Cr. 1989).
The record does not show that Warner’s failure was the
result of contumaci ous behavior or an attenpt to delay the

proceedi ngs. See McNeal v. Papsan, 842 F.2d 787, 790-92 (5th

Cir. 1988). The record al so does not show that the court
consi dered | esser sanctions before dism ssing Warner’'s | awsuit.

See Long v. Simmons, 77 F.3d 878, 880 (5th Cr. 1996).

The judgnent of the district court dism ssing Warner’s
conplaint is VACATED, and the case is REMANDED for further
proceedi ngs. Warner is cautioned that this opinion does not
excuse himfromconpliance with the orders issued by the district
court if the court elects to reinstate those orders upon renand.
Warner is further cautioned that a failure to conply with the
district court’s orders in the future may result in dism ssal of
his |awsuit.

VACATED AND REMANDED



