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USDC No. L-03-CR-1371-1

Before H G3d NBOTHAM DAVI S, and PI CKERI NG Circuit Judges.
PER CURI AM *

Cerardo O vera-Vitela (A vera) appeals his guilty-plea
conviction and sentence for being found present in the United
States foll ow ng deportation and renoval, w thout having obtai ned
the consent of the Attorney CGeneral or the Secretary of the
Departnent of Honel and Security. He argues for the first tine on
appeal that 8 U S.C. 8§ 1326(b) is unconstitutional because it

does not require the prior aggravated felony conviction used to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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i ncrease his sentence to be proven as an el enent of the offense.
He contends that his conviction should be refornmed to the |esser
included offense in 8 U S.C. § 1326(a) and that he shoul d be
resentenced to no nore than two years of inprisonnent.

A vera acknow edges that his argunent is foreclosed by the

Suprene Court’s decision in A nendarez-Torres v. United States,

523 U. S. 224 (1998), but he seeks to preserve the issue for

Suprene Court reviewin light of the decision in Apprendi v. New

Jersey, 530 U.S. 466 (2000).
Apprendi did not overrule Al nendarez-Torres. Apprendi, 530

U S at 489-90; United States v. Dabeit, 231 F.3d 979, 984 (5th

Cr. 2000). dwvera' s argunent is foreclosed. The judgnent of

the district court is AFFl RVED



