
1  Pursuant to 5TH CIR. R. 47.5, the Court has determined that
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PER CURIAM:1

Plaintiff-Appellant Sharon Zimmer was employed as a directory

assistance operator with Defendant-Appellee Southwestern Bell

Telephone Company (SWBT) in McKinney, Texas.  After an automobile

accident on February 1, 1996, Zimmer was on short-term disability

leave until September 1996.2  She then resumed her job without

incident until November 1997.  On Thanksgiving Day she created an

office disturbance, causing customer service to be affected,
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according to SWBT’s investigation.3  She was given one-day Decision

Making Leave, with pay, to decide whether she wanted to keep her

job or not.  On her leave day Zimmer visited her psychiatrist, and

the doctor put her on short-term disability leave because of

stress.4

While Zimmer was on leave, SWBT closed its McKinney facility

and offered her a position in downtown Dallas.  Zimmer rejected

that offer.  SWBT changed Zimmer’s status to retired and gave her

permanent pension disability and lifetime medical and dental

benefits.5  Zimmer sued SWBT for discrimination under the Americans

with Disabilities Act, and the district court denied her all relief

on a motion for summary judgment by SWBT.  We affirm.

I.

A plaintiff makes a prima facie showing of ADA discrimination

by establishing that she 1) is disabled or is regarded as disabled;

2) is qualified for the job; 3) was subjected to an adverse

employment action on account of her disability; and 4) was replaced

by or treated less favorably than non-disabled employees.6

Granting summary judgment for SWBT, the district court found that

Zimmer failed to produce evidence that she is disabled or regarded
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as disabled, that SWBT took adverse employment action against her

because of her disability, and that the SWBT treated her less

favorably than other non-disabled employees similarly situated.

 A plaintiff’s failure to establish a genuine issue of

material fact on any of the essential elements of her claim

entitles defendant to summary judgment.7  We affirm on the basis

that Plaintiff has failed to establish that she was replaced by or

treated less favorably than non-disabled employees.  

With the closure of the McKinney facility, Plaintiff was not

replaced at all.  Nor has she shown that SWBT treated her less

favorably than other non-disabled employees similarly situated.

Upon closure of the McKinney office, she was offered her same

position in the downtown Dallas office.  Zimmer testified that her

doctors would not allow her to accept a position that would require

her to walk on curbs and face the stress of traffic.8  

According to Zimmer, some other “surplussed” employees were

offered positions in Garland, Greenville, Plano, and Richardson.9

Zimmer offered no evidence, however, that others were offered jobs

at more than one facility.  Nor did she produce evidence that she

requested a placement in one of the smaller cities.  Her argument

that SWBT employees did not testify that they did not know she was
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requesting assignment to a more convenient facility is beside the

point, because Zimmer herself bore the burden of proof on this

element.10

Even with all the evidence viewed in Zimmer’s favor, her ADA

claim fails because she has not shown that she was treated

differently from others similarly situated.11

While the district court presented a careful analysis of other

elements of Zimmer’s claim, if she failed to establish the

essential element that the SWBT treated her less favorably than

other non-disabled employees similarly situated, that element alone

is dispositive.12



5

II.

The remaining two assignments of error are the court’s

exclusion of Zimmer’s evidence and argument that she is

substantially limited in the major life activity of learning, and

the court’s disallowance of an amendment to the complaint to assert

a learning disability.  These two errors could affect only the

court’s determination that Zimmer is not disabled.  Our decision

does not turn on the disability element of Zimmer’s claim.  With or

without the amendment or the evidence, Zimmer failed to establish

a genuine issue of material fact on an essential element of her

claim as discussed in Part I.  SWBT is entitled to judgment as a

matter of law under Rule 56(c).

The judgment of the district court is 

AFFIRMED.


