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This is an appeal from the district court’s grant of
Protective Life Insurance Conpany’'s (“Protective”) notion to
dismss for failure to state a claim For the reasons stated
bel ow, we AFFI RM

In 1996, Marylena Brown and her now deceased husband
bought a vehicle from Banner of New Orleans Inc. (“Banner”). To
finance the purchase, the Browns entered into a retail install nent

contract (“RIC’) and purchased credit |life insurance underwitten

Pursuant to 5TH CR R 47.5, the court has detern ned
that this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



by Protective. The Browns financed their vehicle purchase using a
pre-conputed | oan! in the anount of $23,612.58, $1,876.70 of which
was paid to Protective for credit Ilife insurance.? Soon
thereafter, Banner assigned the RIC to Crescent Bank & Trust
(“Crescent Bank”), to which the Browns agreed. R 310. Upon the
death of Brown’s husband, Protective paid the outstanding | oan
amount to Crescent Bank. Pursuant to a related suit, Brown | ater
recei ved excess benefits for coverage of unearned interest.

The instant suit is the fourth attenpt of Brown’ s counsel
to allege clains under the Louisiana Mtor Vehicle Sal es Finance
Act (“LMVSFA’), La. R S. 6:951, et seqg., against Protective.® The
gravanen of Brown’s conplaint is that Protective sold her (and her
deceased husband) excessive credit life insurance in relation to
her purchase and financing of a vehicle in 1996. She contends that

the anmount of coverage exceeded the finance anount and i ncluded

! “A preconput ed consunmer credit transaction nmeans a consuner credit
transaction under which loan finance charges or credit service charges are
conputed in advance over the entire scheduled term of the transaction and
capitalized into the face amount of the debtor’s prom ssory note or other
evi dence of indebtedness.” LA RS 9:3516(25).

2 Under the credit life insurance policy, Protective agreed to pay off
all outstandi ng anounts due under the RIC to the beneficiary upon the death of
the insured.

8 See Young v. Ray Brandt Dodge, Inc., 176 F.R D. 230 (E.D. La. 1997)
(denying counsel’s attenpt to certify a class action against notor vehicle
deal ers and credit insurers, including Protective for violation of the LM/SFA and
RICO; Young v. Ray Brandt Dodge, Inc., No. 96-1560 (E.D. La. Dec. 18, 1997)
(sane); Dixon v. Ford Mtor Credit Co., 137 F. Supp. 2d 702 (E.D. La. 2000)
(dismssing RICO clainms with prejudice and dism ssing LMWSFA clains without
prejudice for want of jurisdiction), aff'd, 252 F.3d 1356 (5th Cir.), cert.
denied, 122 S. C. 349 (2001); Brown v. Protective Life, et al., 02-0018 (E. D
La. Nov. 22, 2002), aff’'d, 353 F.3d 405 (5th Cr. 2003) (sane).
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coverage for unearned interest for the termof the RICin violation
of the LMSFA

Granting Protective’s notion to dismss for failure to
state a claim the district court found that the LM/SFA, which
pertains to the sale and financing of notor vehicles, does not
provide a cause of action against insurance conpanies. The
district court also dismssed Brown’'s state law tort clains for
tortious conduct and fraud under LA Rev. StaT. 22:1220, as well as
her contract clains under LA Rev. STAT. 22:658. The district court
did not expressly dismss Brown’ s unjust enrichnent claimin its
witten Order and Reasons, but entered judgnent di sm ssing Brown’s
case in its entirety. Brown’ s appeal concerns only the LMSFA
clains and her unjust enrichnent claim

This court reviews a district court’s grant of a Rule
12(b) (6) notion to dism ss de novo, applying the sanme standards as

that court. Cornish v. Correctional Serv. Corp., 402 F.3d 545,

548-49 (5th Gir. 2005).

First we hold that, directed solely to the sale and
financing of notor vehicles and defining the | egal rel ationship of
the “Retail Buyer” and “Retail Seller,” the LM/SFA does not provide
a cause of action against insurance conpanies like Protective.
Textual |y, Protective does not cone within any of the

financier/seller-related definitions under a plain reading of the



LMVSFA. 4 Under the LMWSFA, a “Retail Seller or Seller” is defined
as:
a person who sells a notor vehicle to a retail buyer or

a person who lends noney to a retail buyer subject to a
retail installnent contract.

LA, R S. 6:951(3) (enphasis added). Protective did not “sell” a
vehicle to the Browns; Banner was the dealer-seller. Nor did
Protective “lend[] noney” to the Browns for the purchase of the
vehicle. As explicitly stated in the RIC

Deal er/ Creditor: Banner of N O |Inc.

| have entered into a credit sale with you to finance the
purchase of the follow ng notor vehicle.

R 310 (enphasis added). Under the LMSFA, as mrrored by the
ternms of the contract, Brown entered into the credit sal e agreenent
to finance the vehicle purchase wth Banner, naking Banner (and
| ater Crescent Bank) Brown’s exclusive | ender and creditor.

That Protective paid the policy proceeds directly to
Crescent Bank does not <change the explicit creditor-debtor
rel ati onshi p between Brown and Banner/ Crescent Bank. Defeating her
own argunent that this particular paynent of proceeds brings
Protective within the purview of the LMSFA, Brown repeatedly

recognizes that credit insurance is intended to inure to the

benefit of the creditor. Thus, Protective, as a policy provider of

4 Brown's transaction is covered by the version of the LMSFA
operative at the time of her purchase in 1996, LA R S. 6:951, et seq. The
statute was revised in 1999, LA R S. 6:969.33G et seq., to pernmit recovery only
agai nst the “extender of credit.”



credit life insurance, properly paid the policy proceeds to the
creditor —Crescent Bank.?®
Further, Protective does not qualify as a “Sal es Fi nance
Conpany” under the LMSFA
As provided by the LMSFA, a “Sal es Fi nance Conpany” is:
a person engaged, in whole or in part, in the business of
purchasing retail installnment contracts fromone or nore

retail sellers or in the business of |ending noney on
proni ssory notes

LA, R S. 6:951(9) (enphasis added). Not only does Protective not
qualify as a purchaser (as does Crescent Bank) or |ender (as does
Banner) under the LMVSFA, but Protective’s insurance agreenent with
Brown is expressly excluded from the “Sales Finance Conpany”
definition which excludes “the pledge of an aggregate nunber of
such contracts to secure a bonafide |loan thereon . . . .7 |d.
The fact that Protective s insurance agreenent was part
of or connected to Brown’s RI C does not convert Protective into a
sal es finance conpany under the LMWSFA. The terns of the LMSFA
sinply do not permt its extension to conpanies providing i nsurance
prem uns financed “as part of the sane retail installnment contract
whi ch financed the vehicle.” R 87, 342. Protective s underwiting
occurred apart from the transactions that established the |egal
rel ati onshi ps between Brown, Banner/Crescent Bank — the only

relationships referred to in the LMSFA Perhaps it would be a

5 Moreover, Protective' s paynent to Crescent Bank has the sane effect
as if it had paid Brown, the beneficiary, directly because she would have
obligated to pay the bal ance owed to Crescent Bank, the holder of the RIC
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different matter if Protective were both the insurer and the | oan
creditor, but where, as here, Protective's function as an insurer
is distinct from Banner’s and OCrescent Bank’s function as
creditors, thereis no basis for inposing creditor-liability onthe
party whose actions fall squarely wthin the *“business of
i nsurance. "

Mor eover, Protective does not qualify as a “holder” of a
retail installnent contract, which the LM/SFA defines as:

the retail seller under or subject to the contract or

anot her assignee entitled to enforce aretail install nent
contract agai nst the buyer.

LA, RS 6:951(10). Here, Protective is neither a “retail seller
under or subject to” the RIC. Rather, as the assignee, Crescent
Bank was the “holder” entitled to enforce the RIC. That being so,
Protective was al so not anenable to the LMWSFA' s penalty provi sion,
whi ch provides that:

Any seller or holder, willfully violating R S. 956 or

R S. 957, shall be barred from recovery of finance
charges, delinquency or collection charge on the
contract.

LA, R S. 6:960(B) (enphasis added). Thus, no textual reading of

the LMVSFA supports the conclusion that an insurance conpany in

6 See Perry v. Fidelity Union Life Ins. Co., 606 F.2d 468, 470 (5th
Cr. 1979) (stating that “[w hen an insurance conpany offers prem um financing
as an inducenment for persons to purchase policies, it plays two distinct roles
in its relationship with the purchaser. On the one hand, the conpany is an
insurer, the purchaser an insured; but on the other hand, the conpany is a
creditor, the purchaser a debtor. The forner relationship constitutes the
busi ness of insurance, while the latter does not.”) (internal narks and citation
omtted); Cody v. Comm Loan Corp. of R chnond Cty., 606 F.2d 499, 503 (5th Gr.
1979) (discussing Perry's distinction between the ancillary | ending activities
of an insurance conpany and its provision of insurance).
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Protective’'s position constitutes a “seller,” “sales finance
conpany,” or “hol der” thereunder.

Nor is Protective vicariously liable under the LMSFA,
LA. RS 6:950, et seq. The language of the statute does not
support the conclusion that Banner was Protective’s |icensing agent
for | endi ng purposes. To the contrary, Banner (and | ater Crescent
Bank) was Brown’s express | ender-creditor. Banner did not sell the
vehicle, | end noney to finance the vehicle, or assign the RI C used
to finance the vehicle on behalf of Protective. Brown offers no
facts that could denonstrate that Banner and Protective had an
agency relationship that would render Protective |iable under the
LMSFA.

Because t he LMWSFA nekes no reference to and contai ns no
definitional provision that covers an insurance conpany in
Protective s position, the statute, as the district court correctly
concl uded, does not cover conpanies that provide credit life
insurance in relation to a vehicle financing contract.’

Finally, we reject Brown’s contention that the district
court’s dismssal of her unjust enrichnent claim (which she
intertwined with other clains in her conplaint) nust be reversed.
Contrary to Brown’s representations, the district court took notice

of the claim in its opinion, see R 85  and, at the |east,

7 Brown’ s counsel nmade a certified adm ssion that the LM/SFA does not
apply to Protective, specifically arguing that LA R S. 6:960B, the penalty
provision, may only be inposed against sellers and holders of RICs to the
excl usion of insurance conpanies |like Protective. R 305-08.
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Protective addressed and refuted the claimat a notions hearing,
see R Vol. 2 at 18. That the district court’s witten reasons
| ack delineation does not nean that the claim was inadequately
addressed or resolved. |[If any inference is nmade, it is that the
district court’s witten findings, when supported by the record,
are consistent with its general holding and di sm ssal order. See

First Nat. Bank of Denham Springs v. Indep. Fire. Ins. Co., 934

F.2d 73, 76 (5th Cr. 1991).
For these reasons, we AFFIRM the district court’s
judgnent dism ssing Brown’s case for failure to state a claim

AFFI RVED.



