United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T July 5, 2005

Charles R. Fulbruge llI
Clerk

No. 04-31034
Summary Cal endar

ROY STEVE DAVI S,
Peti ti oner- Appel | ant,

ver sus

ROBERT TAPI A,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 1:04-CV-618

Bef ore H G3 NBOTHAM JONES, and PRADO Circuit Judges.
PER CURI AM *

Roy Steve Davis, federal prisoner # 16159-083, appeal s
the denial of his 28 U.S.C. 8§ 2241 habeas petition challenging his
convi ctions for bank robbery and use of a firearmduring a crine of
violence. He alleges that he was denied the effective assistance
of counsel, the evidence was not sufficient to support the convic-
tions, the jury was inproperly instructed, the district court
i nproperly applied the sentencing guidelines, and the Governnent
failed to prove that he used a weapon in relation to the offense

under Bailey v. United States, 516 U. S. 137 (1995).

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Davis contends that his clains fall within the savings
clause of 28 U S.C. § 2255. “[ T] he savings clause of 28 U S.C
8§ 2255 applies to a claim (i) that is based on a retroactively
applicable Suprene Court decision which establishes that the
petitioner may have been convicted of a nonexistent offense and
(ii) that was foreclosed by circuit law at the tine when the cl aim
shoul d have been raised in the petitioner’s trial, appeal, or first

8§ 2255 notion.” Reyes-Requena v. United States, 243 F. 3d 893, 904

(5th Gir. 2001).

Wth respect to his non-Bailey clains, Davis has not
pointed to a retroactively applicable Suprene Court decision which
establishes that he nmay have been convicted of a nonexistent
of fense, nor has he shown that these clains were foreclosed by
circuit law at the time of his conviction or when he filed his

initial 28 U S.C. 8§ 2255 noti on. See Reyes- Requena, 243 F.3d at

903- 04.
Davis’ Bailey claimwas foreclosed by circuit law at the

time that he filed his first 28 U S.C. § 2255 noti on. See United

States v. Paz, 927 F.2d 176, 179 (4th Cr. 1991). He is not

entitled to raise the Bailey claimin a successive notion because
the Bail ey decision did not announce a new rule of constitutional

| aw. Bousley v. United States, 523 U S. 614, 620-23 (1998);

§ 2255. Awvalid Bailey claimis sufficient to neet the requirenent
that the claimis based on a retroactively applicabl e Suprene Court

case. See Bousley, 523 U. S. at 620-21. However, it is unclear




whet her Davis can show that he was convicted of a nonexistent
of fense under Bail ey.

Title 18 U S C. 8 924(c)(1) calls for an enhanced
sentence when a person uses or carries a firearm during and in
relation to any crine of violence or drug-trafficking crinme. The

Bailey decision interpreted the use” prong of 18 U. S C
8§ 924(c)(1) as requiring the Governnent to show “acti ve enpl oynent
of the firearnf to sustain a conviction on that prong. 516 U S. at
144, The Fourth Circuit Court of Appeals has held that Bailey did
not define “carrying” within the context of 18 U S. C § 924(c).

See United States v. Mtchell, 104 F. 3d 649, 653 (4th Gr. 1997).

It cannot be determ ned fromthe record whet her Davis was
charged with *“using” or “carrying” a firearm Nor can it be
di scerned fromthe record whether Davis “used” the weapon wthin
the nmeaning of Bailey. The judgnent of the district court denying
the nmotion is VACATED, and the case is REMANDED to the district
court for a determ nation whether Davis’ conviction under 18 U. S. C.
§ 924(c) was valid in light of Bailey.

VACATED AND REMANDED



