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Eric dynn appeals the restitution order inposed by the
district court following his conviction on his guilty plea to
one count of knowi ng use, with intent to deceive, of a social
security nunber that was not been assigned to himby the
Comm ssi oner of Social Security, a violation of 42 U S. C
8§ 408(a)(7). The district court sentenced Aynn to four years of

probation, $9,277 in restitution, and a $100 speci al assessnent.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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d ynn contends that (1) he did not admt to the anpbunt of
| oss or that he owed restitution in any anmount to CGeneral Mdtors
Accept ance Corporation (“GVAC'); (2) the district court |acked
statutory authority to order himto nmake restitution to GVAC,

(3) the district court did not consider the factors in 18 U S. C
8§ 3663(a)(1) when it ordered restitution; and (4) the district
court did not require the Governnent to neet its burden of proof
regardi ng the anmount of restitution.

d ynn concedes that his plea agreenent contained an appea
wai ver; he asserts, however, that the waiver does not bar this
appeal. dynn argues that because the plea agreenent did not
state the anount of restitution, the waiver of appeal could not
have been entered knowi ngly and voluntarily. Additionally, G ynn
argues that the waiver does not bar the instant appeal because he
reserved the right to appeal any punishnent in excess of the
statutory maxi mum and the $9, 277 order of restitution exceeds the
amount allowed by 18 U.S.C. § 3663(b).

We review de novo whet her a wai ver provision bars an appeal.

United States v. Baynon, 312 F.3d 725, 727 (5th Cr. 2002). W

determ ne whet her the wai ver was knowi ng and vol untary and
whet her the waiver applies to the circunstances at issue. United

States v. Bond, 414 F.3d 542, 2005 W. 1459641 at *2 (5th Gr.

June 21, 2005).
The record reflects that @ ynn know ngly and voluntarily

wai ved his right to appeal his sentence, except for a sentence
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t hat was above the statutory nmaxi mum and a sentence that was the
result of an upward departure fromthe Sentencing CGuidelines.

See United States v. Cortez, 413 F.3d 502, 503 (5th Cr. 2005);

United States v. MKinney, 406 F.3d 744, 746 (5th G r. 2005);

FED. R CRM P. 11(b)(1)(N).

dynn's sentence did not exceed the statutory maxi num and
did not constitute an upward departure fromthe guidelines.
See Cortez 413 F. 3d at 503; Bond, 414 F.3d 542, 2005 W 1459641
at *2-*3. Accordingly, we DISMSS dynn’s appeal because it is
barred by the waiver contained in the plea agreenent.

APPEAL DI SM SSED.



