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PER CURI AM *

M chael B. Chesson appeals his guilty-plea sentence for
possessi on and pl edge of a stolen firearm in violation of 18
U S.C. 88 922(j) and 924(a)(2).

Chesson renews his argunent, preserved in the district
court, that in light of the Suprenme Court’s decision in Blakely

v. Washington, 542 U. S. 296 (2004), the inposition of a two-Ievel

enhancenent for being a prohibited person pursuant to U S. S G

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



No. 04-30834
-2

8§ 2K2.1(a)(6) (A was illegal because it was based on judicially
found facts and facts to which he did not admt.

The Governnent responds that any error in treating the
sentenci ng gui delines as mandatory rather than advi sory was
harm ess because Chesson was sentenced to the nmaxi mum gui deli ne
range, thereby indicating that it is highly unlikely that he
woul d have received a | esser sentence had the district court
treated the guidelines as advisory.

VWhere, as here, an error under United States v. Booker, 125

S. . 738 (2005), has been preserved in the district court, we
“Wll ordinarily vacate the sentence and remand, unless [this
court] can say the error is harm ess under Rule 52(a) of the

Federal Rules of Crimnal Procedure.” United States v. Pineiro,

410 F. 3d 282, 284 (5th Cr. 2005) (internal quotation marks and
citation omtted. “The governnent bears the burden of show ng
that the error was harnl ess beyond a reasonabl e doubt.” Pineiro,
410 F. 3d at 284. To neet this burden, the Governnment nust show
t hat the Booker error did not affect the sentence that the
def endant received, i.e., it nust show “that the district court
woul d have inposed the sane sentence absent the error.” |d.
Wt hout the prohibited-person enhancenent, Chesson’s base
of fense | evel would have been 12, and his total offense |evel
woul d have been 10 after a two-point downward adjustnent for
acceptance of responsibility. H's resulting guideline

i npri sonment range woul d have been 10 to 16 nonths as opposed to



No. 04-30834
-3-

18 to 24 nonths. As such, the district court’s sentencing error
contributed to his sentence, and he was prejudiced by the error
because the avail abl e sentenci ng range was i ncreased beyond t hat
for which he woul d ot herwi se have been eligible.

Contrary to the Governnent’s assertion, a sentence at the
hi gh end of the guideline range al one does not concl usively prove
that the district court would have inposed the sane sentence

absent a Booker error. Cf. United States v. Rodriquez-Qutierrez,

_ F.3d__, No. 04-30451, 2005 W. 2447908 at ** 2-3 (5th Gr
Cct. 5, 2005) (holding, under a plain error standard of review,
that a sentence at the nmaxi mum end of the guidelines range is
strong but not concl usive evidence that the district court would
not have inposed a | esser sentence under an advi sory gui delines
regine). |If a maxi mum gui deline sentence nmust be received
“together with relevant statenents by the sentencing judge” to
show plain error, see id. at *3, it follows that the surroundi ng
context nust be examned to determne if any error is harnl ess
beyond a reasonabl e doubt. Under the foregoing construct, the
error was not harm ess beyond a reasonabl e because ot her than the
district court’s inposition of a sentence at the high end of the
gui deline range, the record does not indicate that the district
court woul d have inposed the sane sentence absent a Booker error.
The Governnent thus cannot neet its burden.

Accordi ngly, Chesson’s sentence is VACATED and the case is

REMANDED f or resent enci ng.
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VACATED AND REMANDED.



