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PER CURI AM *

In 1994, Ctgo Petroleum Corp. (“Citgo”) and I.MT.C., Inc.
(“IMIC") entered into a contract for the performance of mai nt enance
and construction services at Ctgo's refinery in Cal casieu Parish,
Loui siana. | MIC subcontracted part of the work to Triad Electric
and Controls, Inc. (“Triad"). Plaintiffs-appellants M chael G
O sen and Herbert Verret (“plaintiffs”) were enployed by Triad.
The subcontract between |IMIC and Triad provided that Triad s
enpl oyees were the statutory enployees of |MIC In June 2000,
Citgo and I MIC executed a change order which provided that G tgo
was the statutory enployer of all |IMC personnel assigned to
provi de services under the contract between |IMC and Ctgo. On
Cct ober 16, 2000, the plaintiffs were injured followng a steam
release at the refinery. They filed suit against G tgo and ot hers,
seeki ng danmages for their injuries.

The district court granted sunmary j udgnent for C tgo, hol ding
that the plaintiffs were statutory enpl oyees of GCtgo. Therefore,
their exclusive renedy against Ctgo was under the Louisiana
wor kers’ conpensati on st at utes.

The plaintiffs contend that issues of material fact exist as

to the type of work contenpl ated by the contract between G tgo and

"Pursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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| MTC, and whether the work that was being perforned at the tine of
the steam rel ease was within the scope of work specified in the
contract; that the June 2000 change order adding the requisite
statutory enployer |anguage is not effective because it refers to
a contract bearing a different nunber than the original contract
between Citgo and | MTC, that the self-serving affidavit provi ded by
Citgo, explaining that CGtgo's contract nunbering system had
changed and that the original contract between Citgo and | MIC had
been assigned the sane nunber referred to in the change order, was
insufficient to satisfy Ctgo’' s sunmary judgnment burden; and that
Citgo's actions rose to the standard of gross negligence such that
it is barred fromasserting the statutory enpl oyer defense.

In a thorough and wel |l -reasoned opinion, the district court
considered and rejected each of the plaintiffs’ argunents. The
district court noted that, although the original contract between
Ctgo and IMIC bore a nunber different from the nunber of the
contract referred to in the change order, Ctgo had submtted an
affidavit, from a source that the plaintiffs acknow edged to be
credible, explaining that Ctgo' s contract nunbering system had
changed and that the original G tgo-IMIC contract now bore the sane
nunber as the contract referred to in the change order.”™ Wth

respect to the scope of work contenplated by the contract, the

W& decline to consider the plaintiffs’ contention, nade for
the first time on appeal, that the addendum nade a retroactive
substantive change to a contract to which Triad was not a party,
and thus was not valid against plaintiffs.
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district court quoted the broad contract |anguage (describing the
“scope of work” as “to perform and conplete general nechani cal
mai nt enance and construction services”) and cited deposition
testinony establishing that | MIC was the only conpany that worked
on routine capital projects at CGtgo’s Calcasieu Parish refinery in
1999 and 2000. The district court held that the actions of Citgo
and its agents did not rise to the level of an intentional tort
under Loui siana | aw because Ctgo’'s failure to nore cl osely i nspect
its equi pnent or to have additional safety devices installed and
operating at the tine of the plaintiffs’ injuries did not
constitute a desire for the plaintiffs to be hurt.

After consideration of the briefs and de novo review of the

record, we conclude that the plaintiffs’ challenge to the sumary
judgnent is without nerit and that the district court did not err
by granting summary judgnent for Ctgo. Accordingly, the summary
judgnent is

AFFI RVED.



